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FEDERAL CONSTRUCTION CONTRACT ACT 





THURSDAY, MAY 12, 1955 


Unirep Srates SENATE, 
CoMMITTER ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met at 10 a. m., pursuant to call, in room 424, 
Senate Office Building, Hon. Harley M. Kilgore (chairman) presiding. 

Present : Senators Kilgore, McClellan and Langer. 

Also present : Thomas B. Collins, professional staff member. 

The Cuairman. The committee will come to order. 

This hearing is called to take testimony of all interested persons 
with regard to the Federal construction contract bill, 5S. 1644, which I 
introduced in this session of Congress for myself and 16 other Mem- 
bers of the Senate: Senators Bender, Butler, Dworshak, Fulbright, 
Humphrey, Jackson, Langer, Lehman, McClellan, McNamara, Mag- 
nuson, Morse, Sparkman, Young, Kuchel, and Neuberger. 

The bill will be inserted in the record at this point. 

( The bill S. 1644 is as follows:) 


[S. 1644, 84th Cong., Ist sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts made 
by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1955”. 

Sec. 2. (a) Each executive agency shall list in the bidding or contract docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty work 
involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construc- 
tion contract with, any prime contractor unless the name of the contractor who 
will perform each major category of mechanical specialty work involved in the 
performance thereof which may have been listed by the contracting executive 
agency in the bidding or contract documents, has been specified by the prime 
contractor in the bid or proposal upon which the contract is awarded or made. 

(c) This section shall not prevent any prime contractor from himself perform- 
ing any major category of mechanical specialty work under a lump-sum con- 
struction contract awarded to or undertaken by him if the bid or proposal re- 
ferred to in subsection (b) of this section specifies that the prime contractor will 
himself perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construc- 
tion contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance of 
such construction contract as listed by the contracting executive agency in the 
bidding or contract documents, performed by any person other than the person 
named for the performance of such work in accordance with subsection (b) or 
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(c) of this section, except in accordance with the provisions of subsections (f) 
or (g) of this section. 

, (f) If a contractor named by the prime contractor under a lump-sum construc- 
tion contract in accordance with subsection (b) of this section shall fail or refuse 
to perform or complete the work to be performed by him in accordance with the 
terms of his subbid or subcontract therefor, the prime contractor may engage 
a substitute or different contractor to perform such work: Provided, That he 
first submits in writing to the contracting executive agency the name of the 
substitute contractor. 

(g) If, for any reason not specified in subsection (f), a prime contractor under 
a lump-sum construction contract prefers to have any major category of mechani- 
cal specialty work on the project covered by such construction contract as to 
which he has named a contractor under subsection (b) hereof performed by a 
contractor other than the one named in accordance with said subsection (b), 
the prime contractor may engaged such substitute contractor if (1) the prime 
contractor submits to the contracting executive agency in writing the name of the 
substitute contractor and such information as the contracting executive agency 
may request as to any change in cost to the prime contractor involved in the pro- 
posed change in contractors; and (2) the use of such substitute contractor is 
approved in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the contract- 
ing executive agency does not exceed $100,000. 

(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result in 
undue delay and that the public exigency will not admit of such delay. 

Sec. 3. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government Corporation. 

(2) The term construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water supply projects, flood control projects, 
water power development projects, jetties and breakwaters or the buildings or 
structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, ven- 
tilating, and electrical work, including but not being limited to the furnishing and 
installation of sewer, drainage and water supply piping and plumbing, heating, 
piping, air conditioning, refrigerating, ventilating and electrical materials, equip- 
ment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency for the performance of a construction con- 
tract. 

(5) The term “person” means an individual, corporation, partnership, asso- 
ciation, or other organized group of persons. All references to contractor or 
prime contractor shall include individuals, corporations, partnerships, associa- 
tions, or other organized groups of persons who are contractors or prime con- 
tractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
mean a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus- 
a-fixed-fee method. 

Src. 4. (a) This Act shall not be construed to create any privity of contract 
between the United States Government, or any agency thereof, and any con- 
tractor, contracting with the prime contractor under any construction contract, 
and shall not give any such contractor any cause of action against the United 
States or any agency thereof arising out of the failure of any person to comply 
with the provisions of this Act. 

(b) Neither acceptance by an executive agency of a bid or statement of a prime 
contractor setting forth the name of a proposed contractor or awarding a con- 
tract to such prime contractor after such acceptance shall be construed to be 
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approval or acceptance by the executive agency of the United States Govern- 
ment of any contractor named. 


(c) Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contact or from making any other requirements it deems advisable in its discre- 
tion with respect to contractors engaged or to be engaged by prime contractors on 
any construction contract or from requiring any information it deems advisable 
in its discretion as to the cost of performance of any construction contract. 

The Crarrman. In the drafting of this bill we took into considera- 
tion the extensive studies on the subject of Federal construction con- 
tract procedures made by the Senate Judiciary Committee in the 82d 
Congress and 83d Congress. Every attempt was made to profit by 
this study and every effort was made to make the bill as simple, clear, 
and concise as possible, and yet to properly protect the Federal Gov- 
ernment and the contracting industry from the effect of abuses which 
have crept into Federal construction contracting. 

The primary purpose of the proposed legislation is to effect a pro- 
cedure under which Federal works may be erected at the lowest pos- 
sible cost and under which prime contractors and subcontractors alike 
will be protected against the unfair trade practice of bid shopping. 

The bill relates only to Federal lump-sum construction contracts. 

The purpose of this bill, and may I make this clear to everybody 
concerned, is not to interfere with the contracting industry, but inas- 
much as the United States of America is the biggest corporation in 
the United States of America it is merely a policy with which the 
United States of America deals with contractors just as any other cor- 
poration would deal with its contractors. 

It simply provides that the prime contractor shall state in his bid 
the names of the mechanical specialty contractors, if any, that he in- 
tends to use to accomplish the mechanical specialty work. 

The prime contractors may have the work done by a substitute or 
different subcontractor in the event of default by the one named. In 
such event there are no restrictions on whom he may engage as a sub- 
stitute ; that is, in case of default. 

It also provides that he may engage a substitute or different sub- 
contractor regardless of default by the one originally named provided 
the substitute contractor is acceptable to the Government. 

The provisions of the bill expressly do not apply to contracts to be 
performed outside of the United States and those of $100,000 or less, 
or in cases where the agency head determines that public exigency 
would warrant waiver. 

The bill expressly provides that it shall create no cause of action 
by a subcontractor against the Government; that acceptance of a bid 
with a subcontractor named therein shall not be deemed approval of 
the subcontractor by the Government, and that the executive agencies 
are not thereby prevented from making other conditions with respect 
to subcontractors. 

It also appears proper to here refer to the major differences between 
the legislation under consideration and S. 848, which was pending 
in the last session of Congress. 

First, the bill is somewhat shorter and simpler. 

Second, S. 1644 has no provisions relating to cost-plus contracts. 
It appears that the administrative agencies have to a large extent 
adopted, with respect to cost-plus contracts, the procedures provided 
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by S. 848 and it was deemed that if legislation on the subject of cost- 
plus contracts should again become necessary it might better be han- 
dled by separate legislation. 

In other words, the introduction of S. 848 and the hearings held on 
that one subject has caused the Government contracting agencies to, 
as far as we can ascertain, comply with the sensible rules that were 
set forth in S. 848. 

Third, S. 1644 makes no requirement that the prime contractor dis- 
close his subcontract costs. 

Fourth, S. 1644 permits the prime contractor to change a subcon- 
tractor from the one named in the bid subject only to the consent of the 
Government after submission of such cost information related to the 
change as the Government may require, without any mandatory pro- 
vision that the administrative agency require the prime contractor to 
account in full for the savings effected by the change. 

It was thought preferable to leave the requirements which the 
agency might impose as a condition to its consent to administrative 
discretion or, rather, to administrative regulation. 

Fifth, the records keeping requirement of S. 848 was eliminated in 
line with the elimination of cost disclosure requirements. 

Sixth, no specific criminal penalties are provided in the bill, the 
existing criminal statutes with respect to false claims and representa- 
tions being deemed sufficient. 

Seventh, finally, certain paragraphs were included to make it clear 
that the listing of the subcontractors should create no privity of con- 
tract between the subcontractor and the Government, to make it clear 
that the acceptance by the Government of a bid listing a subcontractor 
should not constitute approval of the subcontractor named and to 
aiso make it clear that the agencies may make any requirements be- 
yond those provided in this legislation with regard to subcontractors 
they may deem advisable. 

In other words, it does not make of the general contractor an agent 
of the Government to bind the Government to a subcontractor selected 
by him. 

Before hearing the testimony of the witnesses scheduled, I should 
like to incorporate in the record the results of a study just completed, 
relating to the contracting methods used by major private industrial 
concerns and other purchasers of substantial construction services. 

I felt that the purchasing practices of representatives of large in- 
dustrial concerns might be helpful to this vibiccmaities in its consid- 
eration of legislation having for its purpose the improvement of pro- 
cedures in the awarding of Federal construction contracts. 

I believe that most will agree that large private concerns, respon- 
sible to their stockholders, are neither accustomed to giving anything 
away or obtaining less than a dollar’s worth where they make pur- 
chases. 

I will place in the record my letter addressed to representatives of 
these companies and the study of the information received in reply. 

A number of companies queried use a listing procedure as provided 
by S. 1644; in other words, the bill in question is used by some of the 
major contracting companies referred to as plan No. 4 in my letter. 


For example, G. M. Read, chief engineer, of Du Pont, states in his 
reply dated May 3, 1955: 
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We wish to advise that we operate closely in accordance with alternate method 
No. 4 on page 1. 


In other words, that is the method provided in the bill under study. 
Mr. Cotuins. Mr. Chairman, at this point may we have inserted 
in the record your letter to all the companies. 


The Cuairman. Yes; the full text of my letter may go into the ree- 
ord at this point. 


(The letter referred to is as follows:) 


APRIL 28, 1955. 

DEAR Mr. Forp: April 1, 1955, I introduced the Federal construction contract 
bill, for myself and 16 other Senators of both parties. A copy is enclosed. The 
bill, which applies to Federal lump-sum construction contracts only, has been 
referred to the Judiciary Committee of which I am chairman. 

You will note the bill provides that with respect to such construction contracts 
the prime contractor is required to name in his bid to the Government the 
mechanical specialty subcontractor which he proposes to use for each of the 
major categories of mechanical specialty work involved in the performance of 
the contract. 

It is my understanding that in letting lump-sum (as distinct from cost-plus) 
contracts for major buildings and facilities, major nongovernmental owners 
such as your company use 1 of 4 alternate methods as follows: 

“1. One contract is let to a prime contractor without any requirement that 
mechanical specialty subcontractors or other subcontractors be named or 
approved ; 

“2. Separate direct contracts are let by the owner for each of the major cate- 
gories of mechanical specialty work such as electrical work, plumbing work, and 
the like; 

“3. Separate bids are taken by the owner for the major categories of mechanical 
specialty work with the general contractor being assigned the low subcontract 
bidder in each category ; or 

“4. Prime contractors are required to specify in their bids the names of the 
principal subcontractors that they intend to use. (The system prescribed by the 
above bill.)” 

It would be helpful to the Committee on the Judiciary of the United States 
Senate if you would advise us which of these methods your company normally 
uses in letting lump-sum construction contracts for major construction and 
facilities or if none of them, if you would describe the contracting method you 
do use on such construction projects. 

Moreover, it would be helpful if you could advise us, if you use one of the 
methods Nos. 2, 3, or 4 above, if such a method is used— 

(a) To secure the lowest total cost; 

(b) To assure yourself that there will be active competition for the sub- 
contract work ; 

(c) To assure yourself of the benefit of a low competitive price for all 
subcontract work ; 

(d) To enable you to satisfactorily evaluate your bids; 

(e) To assure yourself that responsible subcontractors who do high qual- 
ity work and use quality materials and equipment will be engaged ; 

(f) A combination of the above reasons ; or 

(g) Any other (different) reason which may be a factor in your deter- 
mination. 

It is my desire to make the procedure under which the Federal Government 
lets its construction contracts totalling upward of $3 billion a year, as efficient 
and businesslike as possible, as well as to encourage competition and discourage 
unfair trade practices in the contracting industry and to assure the use of high 
quality materials and equipment. 

In connection with the study of this problem by the Judiciary Committee, 
I should be happy to have an early reply to this letter, together with any further 
comments you may feel would be helpful. Accordingly, I assume that this letter 
will be referred to an appropriate official of your company familiar with the 
methods by which your company lets its construction contracts and a reply 
earlier than May 12, 1955, the date of a hearing by a subcommittee of the 
Committee on the Judiciary on the above referred to bill, will be most appreciated. 

Sincerely yours, 


HARLEY M. Kiicore, Chairman. 
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The Cuarrman. From the answers received to date, copies of which 
are appended, it appears that none of these companies use the proce- 
dure now used by the Federal Government. It is true that one of the 
many companies replying to my inquiry, R. H. Macy & Co., states that 
they use plan No. 1 but they qualify this by stating they themselves list 
for the prime contractor the subcontractors which are acceptable to 
them. Moreover, it appears that they have reference only to prime 
contracts which they themselves negotiate rather than awarding upon 
competitive bids. Further, two other companies state they use plan 
No. 1 (but reserving the right to approve subcontractors) for small 
jobs, but consider separate bids (plan No. 2) preferable for large jobs. 
Of course S. 1644 is limited to contracts over $100,000. 

It appears that several of these companies are accustomed to letting 
separate direct bids for their mechanical specialty work (plan No. 2 
as referred to in my letter). For example, Chrysler Corp., Interna- 
tional Harvester Co., Montgomery Ward, and (usually) Sears, Roe- 
buck & Co. 


Several companies apparently use a separate bidding procedure, 
referred to as plan No. 3 in my letter, including General Motors Corp. 
and Minnesota Mining & Mfg. Co. In his reply, J. J. Cronin, vice 
president of General Motors, states that in any event they require the 
name of the mechanical subcontractors before finally awarding a con- 
tract. The following is a quotation from the reply of C. P. Pesek, vice 
president of Minnesota Mining & Manufacturing Co., dated May 2, 
1955: 


In no case do we have the general contractor negotiate bids with the so- 
called mechanical contractors, such as plumbing, heating, ventilating, air con- 
ditioning, electrical, etc., as his knowledge of these subjects is limited and be- 
cause the mechanical elements of our plants are much more important than the 
brick and mortar. We insist on selecting our own mechanical contractor and 
guiding his activities throughout with our own engineering department or outside 
engineers who we have employed to represent us. 

General contractors as a rule are, in a great many cases, building brokers who 
sublet most of their work to subcontractors which is perfectly fine in the con- 
struction of the building. However, we do not agree that they should handle 
any of the mechanical trades. After we have awarded contracts for the mechani- 
cal trades, we sometimes give the general contractor an additional] fee to coordi- 
nate the timing and operations of the subcontractors so that they will begin their 
work at the proper time and avoid confusion on the job. However, he does not 
direct nor inspect their work. 

When we have a project where sufficient time is available for the complete 
preparation of plans and specifications and when we are not in a great rush for 
the building, we then take competitive bids among general contractors and also 
competitive bids among the mechanical contractors. Again the general con- 
tractor has no connection with the mechanical contractors other than coordina- 
tion and timing on the job. 


More companies queried use a listing procedure as provided by S. 
1644, referred to as plan No. 4 in my letter. Thus G. M. Read, chief 
engineer of Du Pont, states in his reply dated May 3, 1955: 


We wish to advise that we operate closely in accordance with Alternate 
Method No. 4 on page 1, with the added provisions that we prequalify all prime 
contractors before requesting them to bid, and that we include in our general 
conditions lump-sum or unit price contracts involving field labor (terms and con- 
ditions of contacts), the following clause. 

“Contractor shall not subcontract work without prior written consent of Du 
Pont. Rejected by Du Pont of any proposed subcontractor shall not obligate Du 
Pont for any additional cost. If required the contractor will furnish Du Pont a 
copy of any subcontract.” 
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This is in line with the procedure of Youngstown Sheet & Tube Co., 
as indicated by the reply dated May 4, 1955, from J. L. Mauthe, 
president : 


* * * We do, however, insist on knowing the names of the subcontractors be- 
fore contracts are awarded, and if in our opinion the subcontractors do not 
qualify, or if because of reciprocal relations we prefer others than those named 
by the general contractor, we reconcile any differences of opinion before signing 
or awarding the contract. 

The bill which you have proposed in our opinion has much merit, for un- 
doubtedly many irresponsible contractors, both prime and subcontractors, have 
undertaken work for the Government, and have failed. 


Mr. W. W. Paddon, vice president of Sunshine Biscuits, Inc., ad- 
vised in his letter of May 3, 1955, that— 


If we were to let construction contracts to a prime contractor on a lump-sum 
basis we would require that the principal subcontractors be named in the prime 
contract and approved by us (method 4 of your letter). 


Mr. G. S. Dunham, director in charge of manufacturing of Socony 
Mobil Oil Co., Inc., said in his letter of May 5, 1955, that his company 
has adopted generally the practice of letting contracts on the basis of 
a guaranteed maximum cost, with a sharing in savings between the 
owner and the contractor. However, he stated that— 


In the rare instances where work has been let on a lump-sum basis without 
the degree of participation by the owner’s engineers indicated above, we have 
found it desirable to determine in advance what subcontractors the prime con- 
tractor proposed to use, in order to assure ourselves of their competency. 


Mr. W. E. Ray, assistant manager, purchasing department, Interna- 
tional Harvester Co., states in his letter of May 3, 1955: 


I would say that the bill as proposed by Senator Kilgore largely covers many 
of the points to which we would subscribe. 


The Ford Motor Co. also apparently uses a procedure similar to that 
prescribed by this bill. The letter from Henry Ford II, dated May 4, 
1955, is as follows: 

Forp Moror Co., 
OFFICE OF THE PRESIDENT, 
Dearborn, Mich., May 4, 1955. 
Subject: Bill S. 1644, Policy and Procedure Lump-Sum Construétion Contracts. 


Hon. HARLEY M. KILeGore, 
Chairman, Committee on the Judiciary, 
United States Senate Building, Washington, D.C. 


DearR SENATOR KILGORE: Replying to your letter of April 28 regarding the 
above-mentioned bill, we are pleased to advise that all of our lump-sum contracts 
are bid by general contractors who must specify the subcontractors they intend 
to use together with the amount included in their proposal for each of the 
individual trades. 

We generally include a breakdown in each proposal form as follows: 

1. Architectural trades (which are generally performed by the contractor’s 
own forces). 

2. Mechanical (which usually include all piping, heating, ventilating, and 
air-conditioning). 

3. Electrical. 

4. In some instances we may carry this list further to include other subcontrac- 
tors such as painting, landscaping and so forth depending on the particular job 
as to size, value involved in the particular trade, and other considerations. 

This is in accord with your Item No. 4, page 1 of your letter. In fact we follow 
the procedure outlined under (g), line 13 of the bill, page 3, to the extent that 
our proposal form carries the following paragraph : 

“In the event that it should become necessary to submit for approval the name 
of another subcontractor for any of the following trades, any price benefit 
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realized by the contractor by reason of a change in subcontractor shall accrue 
to the credit of the Ford Motor Co.” 

In addition to these major industries, I made a similar inquiry by a 
substantially identical letter to a dozen or more representative States, 
municipalities, and private institutions, such as universities. The re- 
sult was consistent. For example, Southern Methodist University, 
and the city of Detroit advise us that they let separate contracts for 
general construction, plumbing, heating, and electrical work (plan 
No. 2). 

The University of Pennsylvania uses a slightly different procedure 
than any of the four methods referred to in my letter but the president 
of this institution advised in his letter of May 3, 1955, that— 

The coordination obtained through the use of a single prime contractor and 
the followup work after occupancy that can be assigned to him makes the pro- 
cedure outlined in bill S. 1644 more satisfactory than the other alternatives 
avilable. 

In this second group only one of the entities’ queries (the city of 
Austin, Tex.) advised us that it uses the method now used by the Fed- 
eral agencies. The mayor of Austin, Tex., stated in his letter of May 2, 
1955, that— 


The city of Austin’s policy regarding these contracts may be classified under 
provision No. 1 of your letter; namely, that one contract is let to a prime con- 
tractor without any requirement that mechanical specialty subcontractors or 
other subcontractors be named or approved. 


I thing it is illuminating to point out that this letter from the mayor 
of Austin goes on to state: 


In most cases we rely on the recommendations of the Associated General 
Contractors organization pertaining to these matters. 


Harvard University uses a procedure similar to that proviens for in 
this bill. The letter dated May 6, 1955, from Edward Reynolds, ad- 
ministrative vice president of Harvard, is as follows: 


HARVARD UNIVERSITY, 
Cambridge, Mass., May 6, 1955 
Hon. HARLEY M. KILcore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


My Dear SENATOR KILGORE: President Pusey has asked me to reply to your 
letter of April 28 because the subject involves activities for which he holds me 
responsible at Harvard. 

When we seek lump-sum bids for construction contracts, we follow the sys- 
tem briefly described in your paragraph No. 4 which, as you point out, is the 
system prescribed in the Federal construction contract bill which you have in- 
troduced, but we require more detail than this bill calls for. We require the 
names and the amount of the bid of the three lowest subcontractors for all major 
specialty work, not only the mechanical specialties. 

We require all this for a combination of all of the reasons listed in the second 
paragraph on page 2 of your letter, but especially to enable us to evaluate the 
bids in order to assure ourselves that responsible contractors and subcon- 
tractors, capable of performing the quality of work we desire and using the qual- 
ity of materials we specify, will work for us at the lowest reasonable cost, indi- 
cated by active competitive bidding when possible. 

There are, of course, circumstances under which we prefer other types of 
contract, but the foregoing answer covers the many cases when we do seek com- 
petitive bidding and a lump-sum contract. We carefully select the contractors 
whom we ask to bid on each project, and normally use a much smaller list of 
contractors than a public agency would possibly feel obligated to invite. With 
these prime contractors we insist on knowing all major subcontractors that 
they would uSe and in addition, we reserve the right to approve each subcon- 
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tractor. This gives us the opportunity to make the award on a combination of 
factors, rather than on price alone. 

Perhaps you already know of the statute in Massachusetts on this subject, but 
in case it has escaped your attention, a copy is enclosed for your consideration. 
It seems to work to the satisfaction of the building construction industry here. 
It goes even further than we, as a private corporation, have felt needed. 

I trust that this answer is completely responsive to your inquiry. If not, 
I shall try to amplify it to meet your further questions. 

Yours sincerely, 
EDWARD REYNOLDS, 
Administrative Vice President. 


A response from the city manager of the city of Ashtabula, Ohio, is 
of such significance to our consideration of this legislation that it is 
set out in full: 


Ciry oF ASHTABULA, OHIO, 
Vay 6, 1955. 
Hon. HARLEY M. KILGore, 
United States Senate, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR KILGORE: It is encouraging to me as a taxpayer to see the 
Senators promote legislation aiming to efficiency and economy in Federal 
expenditures. 

I believe method No. 4 which is also the system prescribed in your Federal 
construction contract bill, is a most efficient method and one which is used by 
the city of Ashtabula. 

Our city engineer who is responsible for setting up our municipal construction 
contracts states that this method was adopted by the city because of the ad- 
vantages listed in your letter as item ‘‘f.” 

I am very happy to send this information and hope that it will be of 
assistance. 

Sincerely, 
NED V. COLLANDER, City Manager. 


INTERNATIONAL HARVESTER Co., 
Chicago, Ill., May 5, 1955. 
Hon. HARLEY M. KILGore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Mr. SENATOR: Your letter of April 28 addressed to Mr. J. L. 
McCaffrey, our president, has been referred to the writer for reply. In this 
letter you inquire regarding the policy and methods used in letting lump-sum 
construction contracts for major facilities for our company. 

In order that you might be correctly advised regarding our policy, I am 
attaching a letter from Mr. W. E. Ray, assistant manager of our purchasing 
department. Mr. Ray is directly responsible for all contract awards of the nature 
you refer to. He has carried this obligation for a period of many years and is 
fully qualified to state our methods and policies. 

You may be interested in the information that our company has its own indus- 
trial engineering, design, and construction department. Plans and specifications 
for the building are provided by this department. The building specifications 
specifically state the kind and quality of materials and construction that must 
be used. We further provide a resident inspector to determine that the plans 
and specifications are followed exactly. 

We believe Mr. Ray’s letter attached answers all of your quesions. If there 
is any further information we can provide, please advise us. 

Sincerely yours, . 
R. C. ARCHER. 


PURCHASING DEPARTMENT, 
Chicago, Ill., May 3, 1955. 
Re Federal Construction Contract Bill, Senator Harley M. Kilgore. 
Mr. R. C. ARCHER, 
Vice President, Manufacturing : 
With reference to Senator Kilgore’s letter of April 28 to Mr. McCaffrey rela- 
tive to the proposed Federal construction bill, I am setting forth below a general 
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outline of our procedure in the handling of building construction work, to which 
this should be related. 

In connection with No. 1 of the four different methods of awarding contracts 
listed by Senator Kilgore we never let a contract to a prime contractor without 
requiring the approval of all mechanical specialty contractors or other subcon- 
tractors, and we include the following in our specifications under the heading 
of “Subcontracts” : 

“The contractor before signing contract shall submit list of subcontractors to 
owner for approval and no subcontract shall be awarded to contractors not ac- 
ceptable to owner. 

“The contractor shall be fully responsible to the owner for the acts or omis- 
sions of his subcontractors and of anyone employed either directly or indirectly 
by them or either of them, as he is for acts and omissions of persons directly 
employed by him. 

“Nothing contained in the contract shall create any contractual relation be- 
tween any subcontractor and the owner.” 

Regarding method No. 2, where the contract in question runs into a con- 
siderable sum of money—say something over $100,000, and it is practical to do 
so, we prefer and do let separate contracts for all the major categories of the 
work, i. e., the general contract consisting of excavation, brick work, concrete 
work, painting, finishing, et cetera, and then separate contracts for such as the 
following: Steel fabrication, steel erection, plumbing, heating, ventilating and 
air conditioning, electrical, roofing, et cetera. However, even in the case of 
these many and varied contracts on one project, the same general specifications 
apply as to the use of subcontracts by any of the prime contractors. 

With reference to method No. 3, we do not assign to the general contractor any 
subcontract bidder, low or otherwise, but rather coordinate the work with our 
field supervision and treat each contractor as a separate entity. 

In connection with method No. 4, prime contractors are required, before 
signing the contract, to submit a list of all subcontractors to the owner for 
approval and no subcontract not acceptable to the owner is awarded by the con- 
tractor. This is a very clear-cut procedure with us and one we find necessary to 
safeguard our interests. Where the contractor is obliged to make a firm price, 
lump-sum contract, the contractor will always approach several subs in an effort 
to obtain the best possible figure. Only in rare instances do we have any other 
type of cost-plus or fixed-fee contract. Therefore, he must be necessity make 
quite sure that he is covering the competitive situation from all angles, i. e., 
price, ability to perform the work in the time allotted, and quality workman- 
ship as well as quality materials. 

I would say that the bill as proposed by Senator Kilgore largely covers many 
of the points to which we would subscribe. There would be only one question I 
would have to ask and that would be in connection with line 19 on page 3 
where, under (b) he states: 

“* * * the prime contractor may engage such substitute contractor if (1) 
prime contractor submits to the contracting executive agency in writing the 
name of the substitute contractor and such information as the contracting 
execuive agency may request as to any change in cost to the prime contractor 
involved in the proposed change in contractors.” 

In our method of handling, if a subcontractor had to be removed from the job 
because of some shortcoming, it would still be the responsibility of the prime 
contractor to complete the work at the price originally quoted. No allowance 
would be made because he was obliged to change his “subs.” I consider this to 
be a good point, which is the reason I have brought it up. Otherwise, by 
manipulating a change in the subcontractors, it would be quite possible to in- 
crease the cost of a job considerably even though originally awarded on a 
lump-sum, firm price basis. 

I believe this covers all the points raised in Senator Kilgore’s letter, but 
should you desire any further information, I shall be glad to assist where I can. 


¢ W. E. Ray, Assistant Manager. 
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UNITED STATES STEEL CORP., 
Pittsburgh, Pa. 
Subject : Federal Construction Contract Bill—S. 1644 
Hon. Hariey M. KILGore, 
Chairman, Committee on the Judiciary, 
The United States Senate, 
Washington 25, D. C. 

Dear SENATOR KILGoRE: Please refer to the above and your letter of April 
28, 1955. We have the following comments on the four alternate methods of 
letting lump-sum contracts for major buildings and facilities : 

1. We frequently contract with a prime contractor without knowing what 
subcontractors he intends to use. However, it is always one of the conditions 
of our specification and the resultant contract that the subcontractors must 
be approved by us before the subcontract is let and before such subcontractors 
may proceed with the work. 

2. Our larger contracts are usually handled in a manner which establishes us 
as the general contractor with direct authority to supervise the entire job. We 
then contract the various major categories of the work to numerous contractors. 
In these cases we also reserve approval of any subcontractors that may be- 
come involved. 

3. We occasionally take separate bids on the major categories of work and 
assign the successful bidder in each category to a general contractor selected 
because of unusual or unique requirements in the coordination of the project. 
This is an infrequent procedure with us. 

4. As a general rule we do not require contractors to name the subcontractors 
which will be used in performing work being quoted to us. Our experience 
would indicate that, with the exception of unusual circumstances, such a require- 
ment would not be advisable. In addition, it is our feeling that the advantage 
of competition among subcontractors might be lost if such a condition were 
imposed. 


In summary it is our experience that alternate method No. 2, as outlined 
in your letter, has been the most desirable method for handling our major con- 
tion projects with alternate method No. 3 as second choice. On our small jobs 
alternate method No. 1 has been most effective. 

Sincerely yours, 


C. F. Hoop. 


PuBLIc SERVICE Evectric & Gas Co. 
Newark, N. J., May 9, 1955. 
Hon. HarLey M. KILcore, 
United States Senate, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR KILGORE: We have reviewed the draft of Federal construction 
contract bill No. 8. 1644, introduced by you, and find that our company does not 
follow any of the four methods of subcontractor approval outlined in your letter. 

It is our policy not to require the prime contractor to name his subcontractors 
in his bid, but we do reserve the privilege, on both lump-sum and cost-plus 
work, to approve the list of possible subcontrators before the project is awarded 
to the successful bidder. Due to the highly specialized nature of our construc- 
tion, it is imperative that all the work be done by qualified and experienced con- 
tractors, and by following this procedure, it is felt that it is possible to obtain 
the best workmanship and materials at the lowest cost. 

Sincerely yours, 


D. C. LUCE. 


SEARS, Roesuck & Co., 
May 6, 1955. 


Hon. Haritey M. KILcore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeaR SENATOR KiILGorE: This will acknowledge your letter of April 28 re- 
questing information as to Sears’ practices in contracting for major buildings. 
Before comparing Sears’ practices to the four alternate methods outlined in your 
letter, I would like to state our general policies in matters such as this. 
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Due to the decentralized nature of our organization, we have always felt that 
it was desirable from the standpoint of administration, as well as sound public 
relations, to work with local or at least regional contractors. When we have a 
major contract to be let, we develop a list of contractors in the area who are 
invited to submit bids. This method gives us advance information as to the 
contractor’s financial standing, reputation and ability. The quality of the work 
performed is controlled by the resident architectural superintendent as well as 
by our own project managers assigned to the job. The quality of the materials 
and equipment is controlled by original specifications. 

Following these policies, we have, at one time or another, used each of the 
first three alternate methods outlined in your letter. When we use a prime 
contractor to handle the entire job, as indicated in your method No. 1, we already 
have considerable knowledge of his ability. Under these conditions we are not 
particularly interested in who the subcontractors are, either in the general field 
or the mechanical field. We do reserve the right to approve the subcontractors, 
but seldom exercise it, as the basic responsibility rests with the prime contractor. 

As a rule, we prefer the second method listed in your letter. Most of our 
work is awarded on a lump sum basis with each of the mechanical trades bid- 
ding directly on their scope of the work. There may be combined bids at times 
on heating and ventilating and possibly air conditioning, but on most of our 
jobs the sprinkler work, plumbing and electrical work, et cetera are let as sep- 
arate bids. When this method is used, the abilities of the various contractors 
are known to us before they are invited to bid. 

We have also on occasion used the third alternate mentioned, that is, re- 
assigning mechanical bids to the successful general contractor for their 
overall management. When this method is used, we reserve the right, in let- 
ting our bids, to make such an assignment to the general contractor. Whether 
we do this or not depends to a large degree on who the successful bidders for 
the general contract are, as well as the record of the low bidders on the me- 
chanical contracts. From our experience we have learned that some contrac- 
tors have better organizations and greater administrative skills than others, 
and thus in some cases it is profitable to take advantage of their ability to save 
on our own field supervision. 

We have had no experience with the four alternate described in your letter. 

Generally speaking, we use the methods outlined to get the quality of con- 
struction our specifications call for, consistent with the amounts budgeted for 
the various projects. In addition, we feel that these methods give us the 
performance we must have to meet the time schedules that have been developed. 

I trust that this information will satisfactorily answer the questions you 
have raised. 

Sincerely yours, 


F. S. McConne tt. 


GENERAL Morors Corp., 
May 9, 1955. 
Hon. HAartey M. KILcore, 
The United States Senate, 
Committee on the Judiciary. 

My Dear Senator: Your letter of April 28, 1955, addressed to Mr. Harlow 
H. Curtice, has been directed to the writer for attention, and we are glad to 
supply the following information pertinent to the subject of your letter. 

The method of handling lump-sum contracts by General Motors Corp. varies 
somewhat from any of the alternates outlined in your letter. The General 
Motors Corp. procedure for handling such contracts is by two methods as fol- 
lows: 

(a) Where it is possible to do so, we find it desirable to obtain bids on a 
package job whereby the mechanical trades, including electrical, are a part of 
the general construction. 

(b) On larger projects the architectural work is usually completed well 
ahead of the mechanical trades and in this case bids are obtained on the 
architectural work only: however, the bid form to be completed by the general 
contractor specifically requests the amount of the fee the general contractor 
will charge for assuming the mechanical trades when same are awarded. In 
this case, when the mechanical trades are later submitted to contractors and 
bids obtained by General Motors Corp., the contract awarded for such contracts 
is usually assigned to the general contractor. 
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It is not our practice to request the contractor in either of the above cases to 
submit the names of the mechanical subcontractors with his orignal proposal. 
However, at the time of the award of the contract, all major subcontractors’ 
names are submitted by the general contractor and are carefully screened as to 
their ability to perform the work before the general contract is finally awarded. 

In both cases of obtaining bids outlined above, the contractor is requested to 
submit with his bid a detailed list of materials and equipment showing the manu- 
facturers’ names. This list covers major equipment and material to be supplied 
by all trades. Attached is the sample of such a list. This is only a sample list 
and, naturally, would vary on each project. 

With reference to the fifth paragraph of your letter it is, of course, our desire 
to secure the lowest total cost. Obtaining the list of equipment to be supplied by 
the contractor enables us to evaluate the bids and assures us that they are all on 
a comparable basis. 

With reference to item (e): In order to assure ourselves that responsible sub- 
contractors are engaged, as stated above, they are very carefully screened as 
to their ability to perform the work before the general contract is finally 
awarded; and where the bids are called for separately, such mechanical con- 
tractors are very carefully screened in order that all companies bidding are 
responsible and well qualified to perform the work. 

We'trust this will answer your questions, and should you desire further in- 
formation, we will be very pleased to cooperate with you. 

Very truly yours, 
J. J. CRONIN, 
Vice-President, Manufacturing Staff. 


(Attachment) 


BASES OF BID 


We have based our proposal on materials and equipment from the following 
manufacturers : 


Architectural work : 
(a) Porcelain enamel facing panels 
(b) Precast concrete roof tile 
(c) Metal roof decking 
(d) Miscellaneous iron work 
(e) Aluminum work 
(f) Aluminum sash 
(g) Hollow metal doors 
(h) Composition roofing 
(i) Roof insulation 
(j) Roof sumps 
(k) Painting materials 
(1) Glass and glazing work 
(m) Terrazzo 
(wv) Rubber glazing strips 
(0) Recessed towel holder and waste receptacle 
Mechanical work: 
(a) Water closet 
(b) Lavatory 
(c) Hot water heaters 
(dq) Sump pump 
(e) Convertor 
(f) Convector 
(g) Hot water circulating pump 
(h) Exhaust fan 
(i) Floor drain 
(j) Valves 
(kK) Insulation 
(1) Traps and specialties 
(m) Stack base fittings 
(n) Cleanouts 
(0) Registers 
(p) Motors 


63206—55 
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(q) Pipe hangers 
(r) Underground conduit 
Electrical work : 
(a) Fluorescent light fixtures 
(b) Panels—service, light and power 








R. H. Macy & Co., INC., 
New York, N. Y., May 6, 1955. 
Hon. HArLey M. KILGORE, 
United States Senate, 
Washington, D. C. 

My Dear SENATOR: In connection with your letter of April 28, 1955, on the 
subject of the Federal construction contract bill, it is our usual policy in awarding 
lump-sum contracts to do so on the basis of a variation of method No. 1 as out- 
lined in your letter. In the instructions to bidders we usually list certain accept- 
able subcontractors and we reserve the right to approve of the particular 
subcontractor selected by the successful bidder on the general contract. 

We do not require prime contractors to specify in their bids the names of the 
particular subcontractors which they intend to use if awarded the contract. 

It is also our policy on large operations in which the element of time is of the 
essence to award separate contracts for excavation and grading and for structural 
steel. We assign the latter contract to the successful prime contractor, and we 
so time the excavation and grading operation that such work is going on during 
the period of bidding the general contract. This permits the prime contractor 
to start foundations as soon as the bid is awarded. In our business it is highly 
desirable that we open a new branch store in time for the Christmas business 
rather than in the early part of the year. 

It is my opinion that your method No. 4 has a noticeable weakness which, how- 
ever, is minimized if the period allowed for bidding is adequate to permit sub- 
contractors to carefully and completely survey plans and specifications. Far 
too often in the interest of getting a job started or meeting a completion date the 
bidding period is reduced by several weeks. Assuming that this has been done 
and all contractors forced to put large contingency items in their bids, it is not 
possible for the successful prime contractor to sit down with the “subs” after- 
ward and reevaluate the various categories of work. He is “stuck” and so is the 
owner with the particular subcontractor mentioned by the prime contractor when 
he submitted his bid. This is not conducive to the most active competition, does 
not give the owner an opportunity of extracting the “water” out of his estimates 
and, in my opinion, is conductive to higher construction costs. 

I trust that the above remarks are of some value to you in this very important 
matter. 

Very truly yours, 


J. BUCKLEY BRYAN, 
Vice President for Engineering and Construction. 


DEPARTMENT OF PUBLIC WoRKS, 


STATE OF CALIFORNIA, 
Hon. HARLEY M. KILGORE, 


Member, United States Senate, 


Chairman, United States Senate Commitee on the Judiciary, 
Washington, D. C. 


DeEAR SENATOR KILGORE: Your letter of April 28, 1935, to the Honorable Goodwin 
Knight, Governor of California, has been referred to me for reply. In connection 
with S. 1644, the proposed Federal Construction Contract Act of 1955, you in- 
quired as to the practice in this State as to listing by the prime contractor of the 
mechanical specialty subcontractors whom he will employ in the performance of 
the prime contract. 

It appears that you are primarily interested in contracts for buildings and 
institutions where there would be a high proportion of mechanical work, rather 
than in highway construction where relatively few mechanical specialty sub- 
contractors would be employed. Building construction in this State is admin- 
istered by the State division of architecture and highway construction by the 


State division of highways, and the practice in this respect differs in the two 
fields of construction. 
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Highway construction contracts fall into the first category named in your 
letter, in that one contract is let to a prime contractor without any requirement 
that subcontractors be named in the bid. However, our contract specifications 
require that the contractor supply the Department of Public Works with the 
names of his subcontractors before he actually commences operations. There is 
a further limitation that usually the prime contractor is prohibited from sub- 
contracting more than 50 percent of his work. 

As to State building construction and all State work other than highway con- 
struction, the law requires that the contractor specifiy in his bid the name and 
business address of each subcontractor who will perform work in excess of one- 
half of 1 percent of the prime contractor’s total bid. Subcontractors cannot be 
later substituted without the consent of the contracting authority. These pro- 
visions of our State law appear on pages 12 and 13 of the enclosed pamphlet 
titled, in part, “Laws Relating to State Contracts, Labor and Material 
Claims* * *.” From the language appearing there, you will note the general 
similarity to your proposed bill. 

With the exception of highway construction these requirements apply to all 
public work on which bids are taken, which means, in general, that it applies 
to work of a value of $2,000 or more. The division of architecture is also author- 
ized to award contracts for segregated portions of the entire work, and the re- 
sult is that, as a matter of practice, State contracts for buildings and institutions 
fall in categories Nos. 2 and 4 in your letter. 

In the solicitation for bids, contractors are advised that bids will be received 
for the whole work, or separately for the general work, or the plumbing work, 
or other phases of the mechanical specialty work involved in the contract. The 
best combination of bids will then be accepted by the State, which may result 
in the State entering into separate contracts with each one of the mechanical 
subcontractors or with one prime contractor to perform the entire work, de- 
pending upon which results in the largest saving to the State. 

The primary objective of this system is to secure the lowest total cost to the 
State for completing the work. However, the other considerations listed as 
(b) and (c) in your letter are also present. The division of architecture has 
found that substantial savings have resulted from the flexible system now in 
effect. I am enclosing samples of a notice to contractors and proposal form 
which have been used under this system. 

Highway construction work, on the other hand, is contracted for under 
method No. 1 of your letter, primarily because of its nature, in that relatively 
little mechanical work is performed in such construction and it appears to be 
most economical and efficient to deal directly with one prime contractor. 

I trust that the above will be sufficient for your purposes. I will be pleased 


to forward any additional information which might be of help to you. 
Yours very truly, 


FRANK B. DURKEE, 


Director of Public Works. 
(Laws relating to State contracts, labor and material claims, are as follows :) 
(State of California Notice to Contractors is as follows :) 


STATE OF CALIFORNIA, DEPARTMENT OF PUBLIC Works, DIvISION OF ARCHITECTURE 


NOTICE TO CONTRACTORS 


Sealed proposals will be received by the Division of Architecture, Public Works 
Building, 1120 N Street, Sacramento, Calif., up to 2 p. m., Tuesday, April 26, 1955, 
said bids thereafter on said day to be publicly opened and read for the erection 
and completion of hospital wing (west wing addition to hospital), Veterans’ 
Home, Yountville, Calif., in accordance with the plans and specifications there- 
for, to the entire satisfaction of the State of California. 

In general, this project comprises the construction of a three-story and full 
basement reinforced concrete structure, having concrete block and metal stud 
partitions, composition roofing, steel sash, asphalt and ceramic tile, and venetian 
blinds, site grading and paving work. 

The total floor area is approximately 29,900 square feet. 

Separate bids will be entertained on a lump sum basis for each of the follow- 
ing segregated parts of the project : 

1. General work 

2. Electrical work 

3. Heating and ventilating work 
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4. Plumbing work including sprinkler irrigation system 

5. Combination of plumbing, including sprinkler irrigation system, heating, 
and ventilating work. 
In addition, a combination bid will also be entertained for the complete work, 
comprising all of the work of this project as above listed. 

Prevailing wage scale.—In accordance with the provisions of section 1770 of 
the Labor Code the Department of Public Works has ascertained the minimum 
prevailing rate of wages applicable to the work to be done to be as follows: 


Napa County 

Classification : Hourly rate 
BeIOIR VOR «5s dices duh bene $k Came eis bce Siku hosotii $3. 65 
COTROURG®, ) 25 3 Ee i. ee - cee Se bet ee 
Cement Mason 


9 77> 


TT 
bien eA tab G dead Sth Sse Sa 2. 745 


Concrete mixer operator—up to 1 yard_______-________._________ 2. 455 
Concrete mixer operator—over 1 yard___..___-_.-.-..-_-..__ ___ 2. 785 
heetaineg). Wate Riss ki. cesitecatsuae cease hs cist eseG~e 3. 00 
ROE iho chica hep stent ead ogee ears ek a Sa ol 2. 55 
POR CORNICE, : TMMGOT 5 asc os es ep GE So eet 3. 00 
Tati: Wel wer. CTMRRIOIEN 5. cio bbe dca eae ae 3.10 
ison Worker. Demtoraes: StOSl.... occ nce el wee Baca utes 2. 85 
ROR OY ek eens oe Bee oe eee eee 2. O75 
Ee eee ee ee ee ey Fe ete Ferien 3. 125 
DAMINONID INDORE 5 ie i ol BAe oe mek aie 3. 09375 
PONTE RN i i igi hci ass ei CN re ie roe ed 2. 70 
PIAMOTET 26a. sss cals tai Maat ncaa ls ea oe a ee ee ai a 3. 30 
SIE ia Rig sainctting vr Re ht en a es ee a er ee 3. 25 
I i lc ag Lae a ag ek, iene ae as ein ae 2. 75 
pees, SERCCMRE WRN a os nce eters en ee ee ee ee ect 3. 00 
RNP CN is cg ch ay apie et wilco as. apa ein aes cee al ee ee 3. 25 
PN a te lc bots ss aap a ag ome ee cere tee ee em eS, 3.10 
Ra AGU II isis cc are tek cher alpen ae ae ANS ee 2. 35 
PRCROE GROCER 5. okie neat ae 2a bate 2. 845 
Truck driver, 4 yards and under 6 cubic yards w. 1. ecap_________-_~- 2. 24 
Truck driver, 6 yards and under 8 cubic yards w. 1. cap_______-_-_ 2. 40 
Any classification omitted herein—not less than____-_.-._-_____ 2. 075 


Overtime: Not less than 114 times the above rates. 


Sundays and holidays: Not less than 14% times the above rates. The holidays 
upon which such rates shall be paid shall be all holidays recognized in the col- 
lective bargaining agreement applicable to the particular craft, classification or 
type of workmen employed on the project. 

Plans and specifications for examination are on file in the office of the Di- 
vision of Architecture, Public Works Building, Sacramento; 1100 South Grand 
Avenue, Los Angeles: and 1531 Webster Street, Oakland, and at Builders’ 
Exchange Offices. 

Contractors may obtain plans, specifications, and proposal forms for this work, 
subject to certain conditions hereinafter stated, by requesting them in writing 
from the Division of Architecture, Public Works Building, Sacramento. 

Plans and specifications are available on a loan basis only. 

A deposit of $25 will be required to guarantee safe return of plans and 
specifications. 

The unsuccessful bidders shall return the plans and specifications to the Di- 
vision of Architecture within 30 days after the bid opening date. Failure to 
return the plans within the 30 day period will cause forfeiture of the deposit 
to the State. 

Prequalification.—Plans, specifications, and proposal forms will be issued only 
to those contractors who are prequalified with the Department of Public Works 
by having filed a statement of experience and financial condition on a standard 
questionnaire form, in accordance with the provisions of the State Contract Act. 
Such statement must have been filed and approved not more than 1 year and not 
less than 5 days previous to the date set for receiving and opening bids for this 
project. Contractors may obtain standard questionnaire forms from the Di- 
vision of Architecture. 

Proposals.—No bid will be accepted from a bidder who has not been licensed 
in accordance with the provisions of the Contractors’ License Act, or to whom a 
proposal form has not been issued specifically for the purpose of submitting < 
bid for this project. No bid will be considered unless it is submitted on the 
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proposal form furnished by the Division of Architecture, and accompanied by a 
cashier’s or certified check in the sum of at least 10 percent of the amount of the 
basic bid, or a bidder’s bond executed on the form attached to the proposal form. 
Joint venture bids will be accepted provided each party to the venture is 
individually prequalified and provided further that an affidavit of joint venture is 
filed with the Division of Architecture prior to bidding. Affidavits must be on 
forms to be secured from the Division of Architecture properly filled out and at- 
tested to. Before bidding as a joint venture, the parties thereto must have or 
must procure a joint license from the registrar of contractors. 
The Department of Public Works reserves the right to reject any or all bids, 
and to waive any informality in any bid received. 
No bidder may withdraw his bid for a period of 30 days after the date set for 
the opening thereof. , 
DEPARTMENT OF PuBLIC WORKS, 
DIVISION OF ARCITITECTURE, 
ANSON Boyp, State Architect. 
MARCH 25; APRIL 1, 8, 15, 22, 1955. 
Hospital wing (west wing addition to hospital), 
Veterans’ Home, Yountville, Calif. 


Work Order No. 3574 GC 
ExuH1siIT B ProposaL ForM FoR COMPLETE AND GENERAL WorK HosPitaL WING 
(West WING ADDITION TO HOSPITAL) 
Veterans Home, Yountville, Calif. 
To THE DEPARTMENT OF PUBLIC WORKS, 
DIVISION OF ARCHITECTURE : 
Bid item No. 1: General Work 


The undersigned hereby proposes and agrees to furnish all labor, materials and 
equipment and to perform all work required for the completion of general work, 
hospital wing (west wing addition to hospital), Veterans’ Home, Yountville, 
Calif.; in accordance with drawings and specifications dated February 1955, for 


the lump sum of : : ) dollars. 


Bid item 2: Complete work 


The undersigned hereby proposes and agrees to furnish all labor, materials, 
and equipment and to perform all work required for the completion of the com- 
plete work (general work, mechanical work, and electrical work) hospital wing 
(west wing addition to hospital), Veterans’ Home, Yountville, Calif.; in accord- 
ance with the drawings and specifications dated February 1955, for the lump 
sum of ) dollars. 

Nore 1.—Bids will be entertained on either or both of the above two Bid Items. 

The foregoing figures include the cost of bonds, insurance, sales tax, and every 
other item of expense incident to the contract. 

If awarded the contract, the undersigned agrees to sign the contract, to furnish 
the bonds called for, and to commence the work when notified. The undersigned 
further agrees to complete the work within 250 working days from starting date, 
as notified. 

The undersigned has examined the location of the proposed work and is fa- 
miliar with the plans and specifications, and the local conditions at the place 
where work is to be done. 

The undersigned has checked carefully all the above figures and understands 
that the State of California will not be responsible for any errors or omissions 
on the part of the undersigned in making up this bid. 

The undersigned agrees to pay not less than the minimum rates of pay for 
laborers, workmen and mechanics employed by him on the work in accordance 
with schedule set forth in the specifications for said work, and further agrees 
that each subcontractor engaged by the undersigned shall similarly pay not less 
than said rates of pay to all laborers, workmen and mechanics employed by said 
contractor on the work. 

Status of firm must be given, whether an individual, partnership or corpora- 
tion. (If partnership, give full names of partners; if corporation, give State in 
which incorporated. ) 
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Proposep List oF SUBCONTRACTORS 


Listed hereinafter is the name and address of all subcontractors who will be 
employed, and the segregation of the work which each will perform if the contract 
is awarded to the undersigned. 


(Nor=.—In case more than one subcontractor is named for the same segregation, 


state the portion that each will perform. Give contractor’s license number of 
each subcontractor, if available.) 


Kind of work Name and address License No. 





Bidder’s bond ; cashier’s check ; certified check (strike out inapplicable terms) ; 
in the amount of $ , is herewith enclosed. 


(Date of bid) 


TIT 3 is he ee een te 


Seg Ted Ph Se nce eee 
(Contractor's 
license No.) 


Rules of bidding: 


Bids shall be addressed to and filed in the Office of the Division of Archi- 
tecture, Public Works Building, 1120 N Street, Sacramento, Calif., on or before 
2 p. m., Tuesday, April 26, 1955, to be publicly opened thereafter on said day. 
Enclose bid with bid security in envelope, and mark: “Proposal for (state kind) 
work, hospital wing (west wing addition to hospital), veterans’ home, Yount- 
ville, Calif.” 


Special notice: 

Failure to sign the proposal form shall be cause for rejection of bids. 

Bidders’ bonds must be executed by a corporate surety on the form attached 
to the proposal form unless other type of bid security is furnished. 

Bidders may withdraw bids up until the hour set for opening, and may 
submit new bids before the hour, but telegraphic modifications or withdrawal 
of bids will not be accepted. 

The department of public works reserves the right to reject any or all bids, 
and to waive any informality in any bid received. 


BIDDER’S BOND 
STATE OF CALIFORNIA, DEPARTMENT OF PUBLIC WORKS 


Know All Men by These Presenis, 
That we 


@S SURETY, are held and firmly bound unto the State of California, hereinafter 
called the State, in the penal sum of TEN PER CENT (10%) OF THE TOTAL AMOUNT 
OF THE BID of the Principal above named, submitted by said Principal to the 
State of California, Department of Public Works, for the work described below, 
for the payment of which sum in lawful money of the United States, well and 
truly to be made, we bind ourselves, our heirs, executors, administrators and suc- 
cessors, jointly and severally, firmly by these presents. In no case shall the 
liability of the surety hereunder exceed the sum of $ 


THE CONDITION OF THIS OBLIGATION IS SUCH 


That whereas the Principal has submitted the above-mentioned bid to the State 
of California, Department of Public Works, for certain construction specifically 
described as follows, for which bids are to be opened at 


(Copy here the exact description of work, including location, as it appears on the proposal) 
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NOW, THEREFORE, If the aforesaid Principal is awarded the contract and, within 
the time and manner required under the specifications, after the prescribed forms 
are presented to him for signature, enters into a written contract, in the prescribed 
form, in accordance with the bid, and files the two bonds with the Department, 
one to guarantee faithful performance and the other to guarantee payment for 
labor and materials, as required by law, then this obligation shall be null and 
void; otherwise, it shall be and remain in full force and virtue. 

In the event suit is brought upon this bond by the Obligee and judgment is 
recovered, the surety shall pay all costs incurred by the Obligee in such suit, in- 
cluding a reasonable attorney’s fee to be fixed by the court. 

IN WITNESS WHEREOF, We have hereunto set our hands and seals on this 
CR OE ci a el oak eS ee i ee Ts 
SY a eter ace eae emt ane nie 
Sch = Sea ean Se [SEAL] 


Surety 
NotTE.—Signatures of those executing for the surety must be properly acknowledged. 
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ExHIBIT B 




















PROPOSAL FORM FOR MECHANICAL WORK 
HosPITAL WING (WEST WING ADDITION TO HOsPITAL ) 
Veterans’ Home, Yountville, Calif. 


To THE DEPARTMENT OF PUBLIC WORKS 
DIVISION OF ARCHITECTURE 





The undersigned hereby proposes and agrees to furnish all labor, materials, 
and equipment, and to perform all work required for the completion of mechani- 
cal work, hospital wing (west wing addition to hospital), Veterans’ Home, 
Yountville, Calif.; in accordance with drawings and specifications dated Feb- 
ruary 1955, as follows: 

Item 1—Heating and ventilating work: For the lump sum of______-_- sn SN 
wots co essiinssnis Abas A SUE Se ee ay cect SL yest (S701 Jaeodesg och ul: > elias. 

Item 2—Plumbing work, including sprinkler irrigation system, for the lump 
sum of oie od . 
bids Edd tice BALL hss elk Je ihe ok haere del el as ) dollars. 





‘ Item 3—Mechanical work combined bid for plumbing work, including sprinkler 
irrigation system, heating and ventilating work, for the lump sum of 




















Norte 1.—Bids will be entertained for any 1 or more of the above 3 bid items. 

The foregoing figures include the cost of bonds, insurance, sales tax, and every 
other item of expense incident to the contract. 

If awarded the contract, the undersigned agrees to sign the contract, to fur- 
nish the bonds called for, and to commence the work when notified. The under- 
signed further agrees to complete the work within 250 working days from start- 
ing date, as notified. 

The undersigned has examined the location of the proposed work and is famil- 
iar with the plans and specifications, and the local conditions at the place where 
work is to be done. 

The undersigned has checked carefully all the above figures and understands 
that the State of California will not be responsible for any errors or omissions 
on the part of the undersigned in making up this bid. 

The undersigned agrees to pay not less than the minimum rates of pay for 
laborers, workmen, and mechanics employed by him on the work in accordance 
with schedule set forth in the specifications for said work, and further agrees 
that each subcontractor engaged by the undersigned shall similarly pay not less 
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than said ratés of pay to all laborers, workmen, and mechanics employed by said 
contractor on the work. 

Status of firm must be given, whether an individual, partnership or corpora- 
tion (if partnership, give full names of partners; if corporation, give State in 
which incorporated). 


Proposep List OF SUBCONTRACTORS 


Listed hereinafter is the name and address of all subcontractors who will be 
employed, and the segregation of the work which each will perform if the contract 
is awarded to the undersigned. 

(Not=.—In case more than one subcontractor is named for the same segregation, 
state the portion that each will perform. Give contractor’s license number of 
each subcontractor, if available.) 


Kind of work License No. 








Bidder’s bond ; cashier’s check ; certified check (strike out inapplicable terms) ; 
ae Es OE ina i , is herewith enclosed. 


Name of bidder 


SI a cl a = 
Signed by 

(Contractor's license No.) 

Rules of bidding: 


Bids shall be addressed to and filed in the Office of the Division of Architec- 
ture, Public Works Building, 1120 N Street, Sacramento, Calif., on or before 
2 p. m., Tuesday, April 26, 1955, to be publicly opened thereafter on said day. 
Enclose bid with bid security in envelope, and mark: “Proposal for (state kind) 
work, hospital wing (west wing addition to hospital), Veterans’ Home, Yount- 
ville, Calif.” 

Special notice: 


Failure to sign the proposal form shall be cause for rejection of bids. 

Bidder’s bonds must be executed by a corporate surety on the form attached 
to the proposal form unless other type of bid security is furnished. 

Bidders may withdraw bids up until the hour set for opening, and may sub- 
mit new bids before the hour, but telegraphic modifications or withdrawal of 
bids will not be accepted. 

The Department of Public Works reserves the right to reject any or all bids, 
and to waive any informality in any bid received. 


BIDDER’S BOND 
STATE OF CALIFORNIA, DEPARTMENT OF PUBLIC WORKS 


Know All Men by These Presents, 
Bn WWE es eee ee ee ee ee, eee eee hee ke 
oats Pe oe , @S PRINCIPAL, and 


aS SURETY, are held and firmly bound unto the State of California, hereinafter 
called the State, in the penal sum of TEN PER CENT (10%) OF THE TOTAL AMOUNT 
OF THE BID of the Principal above named, submitted by said Principal to the 
State of California, Department of Public Works, for the work described below, 
for the payment of which sum in lawful money of the United States, well and 
truly to be made, we bind ourselves, our heirs, executors, administrators and suc- 
cessors, jointly and severally, firmly by these presents. In no case shall the 
liability of the surety hereunder exceed the sum of $ 
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THE CONDITION OF THIS OBLIGATION IS SUCH 


That whereas the Principal has submitted the above-mentioned bid to the State 
of California, Department of Public Works, for certain construction specifically 
described as follows, for which bids are to be opened at__- 


ne eee me: le 
(Insert only, name of city where bids will be opened) (Insert date of bid opening) 


Now, THEREFORE, If the aforesaid Principal is awarded the contract and, within 
the time and manner required under the specifications, after the prescribed forms 
are presented to him for signature, enters into a written contract, in the prescribed 
form, in accordance with the bid, and files the two bonds with the Department, 
one to guarantee faithful performance and the other to guarantee payment for 
labor and materials, as required by law, then this obligation shall be null and 
void; otherwise, it shall be and remain in full foree and virtue. 

In the event suit is brought upon this bond by the Obligee and judgment is 
recovered, the surety shall pay all costs incurred by the Obligee in such suit, in- 
cluding a reasonable attorney’s fee to be fixed by the court. 

IN WITNESS WHEREOF, We have hereunto set our hands and seals on this_ - 
day of 

[SEALI 
__[SEALI] 


Surety 
Note.—Signatures of those executing for the surety must be properly acknowledged. 


WorK ORDER No. 3574 GC 


ExHIBIT B 


Proposal. FORM FOR ELECTRICAL WorK—(HospirAL WING-—WEST WING 
ADDITION TO HOSPITAL 


Veterans’ Home, Yountville, Calif. 


To THE DEPARTMENT OF PUBLIC WoRKsS, 
DIVISION OF ARCHITECTURE. 

The undersigned hereby proposes and agrees to furnish all labor, materials, 
and equipment, and to perform all work required for the Electrical Work, 
hospital wing (west wing addition to hospital), Veterans’ Home, Yountville, 
Calif.; in accordance with drawings and specifications dated February 1955, 
for the lump sum of _____ ae, . ) dollars. 

The foregoing figure includes the cost of bonds, insurance, sales tax, and 
every other item of expense incident to the contract. 

If awarded the contract, the undersigned agrees to sign the contract, to fur- 
nish the bonds ealled for, and to commence the work when notified. The under- 
signed further agrees to complete the work within: Two hundred fifty (250) 
working days from starting date, as notified. 

The undersigned has examined the location of the proposed work, and is famil- 
iar with the plans and specifications and the local conditions at the place where 
work is to be done. 

The undersigned has checked carefully all the above figures, and understands 
that the State of California will not be responsible for any errors or omissions 
on the part of the undersigned in making up this bid. 

The undersigned agrees to pay not less than the minimum rates of pay for 
laborers, workmen, and mechanics employed by him on the work in accordance 
with schedule set forth in the specifications for said work, and further agrees 
that each subcontractor engaged by the undersigned shall similarly pay not less 
than said rates of pay to all laborers, workmen and mechanics employed by said 
subcontractor on the work. 
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Status of firm must be given, whether an individual, partnership or corpora- 
tion. (If partnership, give full names of partners; if corporation, give State 
in which incorporated. ) 


ProposEeD List OF SUBCONTRACTORS 


Listed hereinafter is the name and address of all subcontractors who will be 
employed, and the segregation of the work which each will perform if the contract 
is awarded to the undersigned. 

(Notre.—In case more than one subcontractor is named for the same segregation, 
state the portion that each will perform. Give contractor’s license number of 
each subcontractor, if available.) 


Kind of work Name and address | License No. 








Bidder’s bond; cashier’s check; certified check (strike out inapplicable terms; 
in tmeamount of $....-. , is herewith enclosed. 


sn a a ci eg = Gc a we nie i le a a ee 

(Contractor’s license No.) 7 
Rules of bidding: 

Bids shall be addressed to and filed in the Office of the Division of Architecture, 
Public Works Building, 1120 “N” Street, Sacramento, Calif., on or before 2: 00 
P. M., Tuesday, April 26, 1955, to be publicly opened thereafter on said day. En- 
close bid with bid security in envelope, and mark: “Proposal for (state kind) 


work, hospital wing (west wing addition to hospital), Veterans’ Home, Yount- 
ville, Calif. 


Special notice: 

Failure to sign the proposal form shall be cause for rejection of bids. 

Bidders’ bonds must be executed by a corporate surety on the form attached to 
the proposal form unless other type of bid security is furnished. 

Bidders may withdraw bids up until the hour set for opening, and may submit 
new bids before the hour, but telegraphic modifications or withdrawal of bids will 
not be accepted. 

The Department of Public Works reserves the right to reject any or all bids, 
and to waive any informality in any bid received. 


BIDDER’S BOND 
STATE OF CALIFORNIA, DEPARTMENT OF PUBLIC WORKS 


Know All Men by These Presents, 
That we 


as SURETY, are held and firmly bound unto the State of California, hereinafter 
called the State, in the penal sum of TEN PER CENT (10%) OF THE TOTAL AMOUNT 
OF THE BID of the Principal above named, submitted by said Principal to the 
State of California, Department of Public Works, for the work described below, 
for the payment of which sum in lawful money of the United States, well and 
truly to be made, we bind ourselves, our heirs, executors, administrators and suc- 
cessors, jointly and severally, firmly by these presents. In no case shall the 
liability of the surety hereunder exceed the sum of $ 
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THE CONDITION OF THIS OBLIGATION IS SUCH 


That whereas the Principal has submitted the above-mentioned bid to the State 
of California, Department of Public Works, for certain construction specifically 
described as follows, for which bids are to be opened at__- 


, California, on 
(Insert only, name of city where bids will be opened) (Insert date of bid opening) 


(Copy here the exact description of work, including location, as it appears on the proposal) 

Now, THEREFORE, If the aforesaid Principal is awarded the contract and, within 
the time and manner required under the specifications, after the prescribed forms 
are presented to him for signature, enters into a written contract, in the prescribed 
form, in accordance with the bid, and files the two bonds with the Department, 
one to guarantee faithful performance and the other to guarantee payment for 
labor and materials, as required by law, then this obligation shall be null and 
void; otherwise, it shall be and remain in full force and virtue. 

In the event suit is brought upon this bond by the Obligee and judgment is 
recovered, the surety shall pay all costs incurred by the Obligee in such suit, in- 
cluding a reasonable attorney’s fee to be fixed by the court. 

IN WITNESS WHEREOF, We have hereunto set our hands and seals on this 
day of 

- [SEAL] 
[SEAL] 


___.[SEALI 
....-({SBAL] 


Note.—Signatures of those executing for the surety must be properly acknowledged. 


MONTGOMERY WARD, 
May 5, 1955. 
Hon. HarLey M. KILGore, 
Chairman, Senate Committee on Judiciary, 
Senate Office Building, Washington, D.C. 

DeEAR SENATOR KiLGorE: This will acknowledge your letter of April 28, 1955 to 
Mr. Avery. 

In letting lump-sum contracts for major buildings and facilities, Montgomery 
Ward & Co. follows the second alternate method set forth in the first page of 
your letter namely, to let separate direct contracts for each of the major cate- 
gories of mechanical specialty work. 

Our reasons for following this method are a combination of all the reasons 
stated in the second paragraph on the second page of your letter. 

Yours very truly, 
JOHN A. BARR, 
Vice President and Secretary. 


GENERAL ELECTRIC Co., 
May 10, 1955. 
Hon. Harvey M. KILGore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 

My Dear SENATOR KILGorRE: This acknowledges your letter of April 28, with 
respect to the proposed Federal construction contract bill, and inquiring regard- 
ing certain of our practices in connection with the receipt of bids on construc- 
tion contracts. 

This office handles the award of most of the major contracts involving con- 
struction of new buildings for General Electric Co. In the award of such con- 
tracts, it generally is our practice with respect to major lump sum or similar 
competitively bid projects to use the method described under item 4 of your 
letter. Under this method, the general contractors who are invited to bid are 
requested, when submitting their proposal, to disclose the names of the principal 
subcontractors whom they intend to use in carrying out the work. We ordi- 
narily do not carry this requirement into the area of suppliers of equipment 
and materials, in most instances this practice being limited to disclosure of the 
names of the electrical and mechanical subcontractors. 
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We believe it is just as essential to the success of our construction projects 
that good qualified principal subcontractors with an adequate record of experi- 
ence be engaged on the work, as is true in the case of the general contractor. 
We, therefore, desire to have the names of the proposed subcontractors disclosed 
to us, so that we may have the opportunity to appraise their qualifications and 
experience records in advance of an award. 

We do, of course, occasionally follow variations in this method, depending 
upon the circumstances relating to a particular project. These variations usually 
occur when the urgency of the project as compared with the status of the en- 
gineering plans make it impossible for the general contractor to obtain pro- 
posals from the major subcontractors at the time of the initial bid. In such 
instances, these subcontractor proposals may be obtained later by the general 
contractor and awarded subsequently with our concurrence. This alternative 
method, of course, still gives us the opportunity to appraise the subcontractor’s 
qualifications. 

I hope that the foregoing outline of the method which we generally use will 
provide you with the information which you desire. 

Sincerely yours, 
R. L. YowELL, Manager. 


SUBSIDIARY COMPANIES OF BETHLEHEM STEEL CorP., 


Bethlehem, Pa., May 10, 1955. 
Hon. HARLEY M. KILGorE, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Mr. Kitcore: Mr. Homer has referred to me your letter of April 28, 
1955, with reference to the Federal construction contract bill. 

Our situation differs considerably from that of most other industries and the 
Government. Our production shops are large and our production equipment is 
large and heavy. This requires each plant to have a large labor pool, including 
men skilled in most of the crafts which normally do subcontract work in the 
construction field, for maintenance and replacement work in the plant. 

Our company also has a fabricated steel construction division which fur- 
nishes and erects structural steel for the construction industry and normally 
does such work when required in any of our own building and facilities projects. 
Thus we are in position in most of our own projects to perform with our own 
forces many of the tasks which a construction contractor usually subcontracts, 
and in those cases the tasks which circumstances indicate can be performed 
more satisfactorily by others are contracted for by us directly with those who 
normally do mechanical specialty work. In such projects, accordingly, no 
general contract is placed. 

Although for these reasons we usually follow alternate method 2 as described 
in your letter, we sometimes, when circumstances indicate, award a prime con- 
tract to a general contractor, without requiring the naming of subcontractors 
in the bid or our approval of them, that is, we follow alternate method 1. 

We believe that, depending on the circumstances and the conditions in which 
the particular project must be accomplished, 1 or the other of these 2 methods 
best serves our interests. We do not believe it to be in our best interests to 
prescribe a single practice to be followed in all cases. Based on our experience, 
as a purchaser of construction and as a subcontractor in respect of fabricated 
steel construction, it is our opinion that rigidity of procedure can result in the 
placement of contracts for construction work which will not produce as efficient 
and economical accomplishment of the work as could be obtained if flexibility 
of procedures in respect of sources of supplies or services were permitted. 

Very truly yours, 
BETHLEHEM STEEL Co. 
P. S. Krizran, Vice President. 


ARMSTRONG CorRK Co., 
Lancaster, Pa., May 10, 1955. 
Hon. HARLEY M. KILGORE, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 
DEAR SENATOR KILGORE: In your letter of April 28 you asked for information 
as to how our company awards lump-sum contracts for building construction 
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projects which we undertake. Of the four methods of awarding such contracts 
that are mentioned in your letter, I can tell you that it is normally our practice 
to follow method No. 1; namely, that we let one contract to a prime contractor 
after we receive and consider competitive bids. We do not require that the 
subcontractors be identified in the bid proposals submitted. However, the award 
of a contract on our part is predicated on the approval by us of all subcontrac- 
tors, either prior to the start of the project or prior to the start of any phase 
of the work in which the subcontractor may be involved. 

In general, our experience with contracts for our own major buildings and 
facilities indicates that by placing the responsibility for all phases of a project 
in the hands of one prime contractor, we remove or reduce the difficulties of 
coordinating work on the job, and, just as importantly, we centralize the legal 
and financial responsibility between the owner and the prime contractor. 

I hope the information I have give you will be of some assistance in your study. 

Yours sincerely, 
C. J. BACKSTRAND, President. 


ILLINOIS BELL TELEPHONE Co., 
Chicago, Ill., May 10, 1955. 
Hon. HAarLey M. KILGORE, 
United States Senate, Committee on the Judiciary, 
Washington, D. C. 


DEAR SENATOR KiLGorRE: We have received your request for information con- 
cerning the procedure followed by the Illinois Bell Teelphone Co. in connection 
with its handling of contracts for major buildings and facilities. 

It is the usual practice of this company to receive construction bids on an 
invitation basis from a list of 6 to 10 qualified contractors. Our proposal forms 
frequently invite the prime contractor to specify his principal subcontractors, 
but we do not require it. Instead, we retain the privilege in our basic specifica- 
tions for the architect to approve or reject subcontractors, on the basis of their 
qualifications, following the award of the general contract. This we do to assure 
work by subcontractors of known quality and experience. Actually, a substantial 
number have been used in recent years. This procedure most nearly resembles 
the first of the four alternate methods mentioned in your letter. 

Because of the complexity of certain temperature, humidity, and dust-control 
devices used in the protection of telephone facilities, it is necessary in some cases 
to depart from the foregoing procedure. In some localities there are only a few 
subcontractors having experience in installing equipment of this type. There- 
fore, we sometimes consider it advisable to offer a list of qualified subcontractors 
in each such field to the prime bidders for their use, and require that the sub- 
contractor be chosen from this list. 

We are of the opinion that the use of this procedure, varied as indicated when 
circumstances require, results in our getting the lowest possible responsible bid, 
and at the same time reserves some control over selection of the subcontractors 
when it seems desirable. 

We hope that our information will be of assistance to you. 

Sincerely, 


M. W. Casap, Chief Engineer. 


REPUBLIC AVIATION CORP., 
Farmingdale, Long Island, N. Y., May 10, 1955. 
Re Proposed Federal construction contract bill. 
Hon. HArLey M. KILGore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear SENATOR: This is in reply to your letter of April 28, 1955, inquiring as 
to our real-estate-construction practices and how they compare with the require- 
ments under the above-proposed bill. 

Whenever we have a construction project we work with a selected group of 
general contractors all of whom we know to be competent, qualified, and equipped 
and any one of whom we would be willing to have get the job. We require these 
selected general contractors, before any bids are invited, to obtain our approval 
of a list of prospective subcontractors from whom bids will be asked. We often 
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delete names from this list and add other names with the result that the list of 
prospective subcontractors is one that we know to be competent, qualified, and 
equipped to do the job, and any one of whom we would be willing to have do the 
work. 

In this way, before any bids are asked we eliminate fly-by-nighters, brokers, 
and other pseudocontractors who don’t have the capacity themselves to do the 
work. 

Then our invitations to bid are given to the selected group of general contrac- 
tors with the understanding that their bids will specify a named group of sub- 
contractors to whom portions of the work may be sublet—this list being of 
course the group that we have previously checked and approved in separate 
conferences with the respective general contractors. 

In this manner we accomplish the purposes sought to be achieved by your bill, 
and at the same time we avoid the danger that is inherent in public advertis- 
ing for bids. Whenever invitations for bids are publicly advertised (as the Gov- 
ernment requires) every Tom, Dick, and Harry—dqualified and unqualified—can 
bid and the unqualified bidder usually comes up with the lowest price. Persons 
who are general contractors in name only, often not even having an office, submit 
bids in competition with bona fide general contractors having the overhead nec- 
essary to support quality performance. If the shoestring operator because of 
his low price gets the job and furnishes some sort of a performance bond, the 
owner gets a cheap price and cheap work. 

As long as the Government has mandatory public advertising requirements 
whenever construction work is to be done for the Government, it is apt to get 
less for its money than it would if it let a construction expert confine the invita- 
tions to the class and type of general contractors who are equipped to handle the 
particular job, and who in turn could sublet only to previously approved, quali- 
fied subcontractors. 

The only major difference between your bill and the best practice in private 
industry, which we believe is the practice we folow, is that the proposed bill 
does not eliminate the requirement of public advertising for bids on Government 
work, and consequently of course does not set up a mechanism for selecting an 
appropriate class of general contractors to whom the invitations to bid shall be 
limited. It should be recognized that it takes a different class of contractors to 
build, for example, a Boulder Dam than it does to build an airfield. 

While we believe the purpose of your bill is meritorious we also believe it will 
not greatly benefit the Government unless you go further, eliminate public bid- 
ding and limit your bidding invitations to general contractors who are impar- 
tially selected on the basis of proved competence and qualifications. 

Very truly yours, 
Munpy I. BEALE. 


COLGATE-PALMOLIVE Co., 
Jersey City, N. J., May 10, 1955. 
Re Federal Construction Contract Bill. 
Hon. HARLEY M. KItGore, 
Chairman, Committee on the Judiciary, United States Senate, 
Washington, D.C. 

Dear Sir: In response to your letter of April 28, we are glad to submit the 
following general information. 

Our current normal practice in letting lump-sum contracts for major build- 
ings and facilities includes requiring prime contractors to specify in their bids 
the names of the principal subcontractors they intend to use. We give consid- 
eration to the qualifications of the named subcontractors in awarding the prime 
contract. We follow this practice to insure that the work will be done by re- 
sponsible contractors who do high quality work and use quality materials. 


If you would like any further information, please do not hesitate to call upon 
us. 


Very truly yours, 


H. JEwerr. 
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THe Dow CHEMICAL Co. 


Midland, Mich., May 10, 1955. 
Hon. HARLEY M. KILeore, 


United States Senate, Committee on the Judiciary, 
Washington 25, D. C. 

Dear SENATOR Kivcore: L. I. Doan relayed to me your letter of April 28 regard- 
ing methods used in construction contracts. 

I believe the following information will indicate to you our best attempt to 
answer your questions: 

We have found it the best practice to always approve the subcontractors that 
he proposes to use, and in any area we would have an approved list of the various 
mechanical and electrical subcontractors who have proved satisfactory in their 
ways of operating jobs—that is good record for labor relations, good record for 
keeping the jobs safe and well cleaned up and a good record for working with 
other contractors. 

We have at no time thought it the best policy to give the general contractor full 
latitude to use any subs which he prefers without our approval. 

It appears that choice No. 4, in which the prime contractors are required to 
submit their subs for approval is the one that we prefer using. 

This applies only to jobs which can wait for complete engineering, the complete 
specifications and adequate time for bidding by contractors. Many rush Govern- 
ment jobs are handled by some of the largest contractors in the country and have 
been organized on the basis of a cost plus bid to start the job, and then as engi- 
neering is completed, firm bids are entered into for the balance of the job. 

This may collapse the time required and save several months on large pro- 
grams. 

I hope that this will prove useful in your project. 

Yours very truly, 


W. H. ScHUETTE, 
Assistant to the General Manager. 


DEPARTMENT OF EDUCATION, 
Baltimore, Md., May 10, 1955. 
Hon. HARLEY M. KILGore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear SENATOR KILGORE: We are in receipt of your letter of April 28, 1955, 
concerning the Federal construction contract bill S. 1644, in which you requested 
information regarding letting of contracts for schools. 

The city charter of Baltimore City stipulates that the contractor shall submit 
a lump-sum bid for the total work and that he alone is responsible for all of the 
work. The contractor is not required to list any subcontractors in his bid. 

There is considerable difference of opinion among prime contractors and sub- 
contractors regarding the listing of principal subcontractors in the bids. There 
is presently an effort by the local AIA Chapter to effect a suitable compromise in 
this matter. 

The prime contractors feel that it would be a hardship on them to list principal 
subcontractors due to the fact that final bids of subcontractors are turned in dur- 
ing the very late hours prior to submittal of prime contractor’s bid. The prime 
contractor feels that he does not have sufficient time to analyze each subcontrac- 
tor’s bid to determine the total scope of the work covered by same. The subcon- 
tractors, in the main, would prefer to have their names listed for the purpose of 
eliminating “chiseling” subsequent to award of the contract to the prime con- 
tractor. 

We believe there is much to be said for each side. However, we feel that the 
present system gives us the most for our money. There is some possibility that 
this method may result in a slightly lower quality of work on the part of the 
subcontractor who has “been chiseled” in his price. 

Very truly yours, 
WiiuiaM E. LERR, 
Director of School Facilities. 
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CONSOLIDATED EDISON COMPANY OF NEW YORK, INC., 
May 5, 1955. 
Hon. HARLEY M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

DEAR SENATOR KILGORE:-In reply to your request of April 28, our company 
finds it advantageous to have flexibility in its method of letting lump sum con- 
struction contracts, depending upon the type and magnitude of the undertaking. 
For example, in large undertakings such as the construction of, or addition to, 
a powerplant or substantion in which the installation of the mechanical and 
electrical specialities is a major portion of the undertaking, the company acts as 
the general contractor and lets separate contracts for the purchase and installa- 
tion of such items as turbines, boilers, and condensers. 

Individual contracts are let for the purchase and delivery of transformers, 
busses, switchgear, and auxiliaries such as pumps and fans. Separate construc- 
tion contracts are let for the installation of the piping, auxiliary equipment, 
and the electrical equipment and wiring. The construction of the building is 
usually handled in the same way with separate contracts let for such portions as 
foundations, steel, masonry, roofing, and dock work. Construction contractors 
are required to submit the names of subcontractors, if any, after the award of 
the prime contract, and such subcontractors must be acceptable to the company. 
In this way, the company is able to select a suitable list of bidders for eagh 
portion, obtain active competition, and evaluate bids for the various components 
to obtain the minimum overall cost. 

On smaller undertakings in which the mechanical and electrical specialties are 
incidental to the building, such as an office building, the company frequently 
finds it advantageous to award on competitive bidding an overall single con- 
tract for the building and its appurtenances. The prime contractor is required 
to submit the names of subcontractors, if any, after the award of the prime 
contract and the prime contractor is required not to employ any subcontractor to 
whom the company objects. The full responsibility for the acts and omissions 
of the subcontractor as well as the prime contractor is borne by the prime 
contractor. 

In general, we do not take bids for major categories of mechanical specialty 
work and assign them to the general contractor except to the extent that the 
installation contractors, such as rigging, piping, and electrical contractors, are 
required to install equipment purchased by the company on a furnish and 
deliver basis. This method of operation requires that the company itself act 
as a general contractor in coordinating the work of its contractors. 

It should be noted that the awarding of a single prime contract for a complete 
undertaking requires complete specifications and drawings for the entire under- 
taking before asking for bids and, in some cases, may materially delay the 
starting and completion of the work. 

Yours very truly, 
H. R. SEartne, President. 


CHRYSLER CorP., 
May 6, 1955. 
Hon. H. N. Kimeore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: This will reply to your letter dated April 3 to Mr. L. L. 
Colbert regarding the Federal construction contract bill, S. 1644. 

The Chrysler Corp. award contracts for building construction in accordance 
with item 2 shown in your letter. All of our construction work is awarded on 
a competitive lump-sum basis and for completion at an established date—which 
means that we do not accept proposals qualified as to a 40-hour week, price ad- 
justment clauses, ete. Briefly stated, the sequence in which the several trades 
are contracted for is as follows: Structural steel (erected), architectural trades, 
electrical work, plumbing and heating, ventilation, sprinkler. 

This method of operation permits going out for bids on the separate trades 
as shown above as soon as the plans and specifications for the respective trade 
are available. 

When all of the contracts have been awarded, the owner together with the 
architect and all of the trades meet and work out a progress schedule usually 
based on the time necessary for the completion of the architectural trades. Plans 
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and specifications are prepared by the architect. The bidding list is prepared by 
the architect and owner jointly. 

Plans and specifications are sent directly from the architect's office to the bid- 
der. Sealed bids are directed to the Chrysler Corp. Much thought is given to 
the bidding list as we firmly believe that the proper selection of the right type 
of contractors to bid a job is the best insurance to protect performance and meet 
completion dates. Meeting completion dates is as important to us as quality of 
work in most cases, and should be added to the list of objectives you enumerated 
regarding the contracting for structures. 

Of much importance is a preaward meeting with the low bidder, the architect, 
and the owner to go over the specifications in detail so that there can be no claim 
that the specifications have been misconstrued or misunderstood. At this pre- 
award meeting, also, the subcontractors which the contractor will use on the 
job are discussed as well as the materials to be put into the job. We have used 
this method of operation over a long period of years with much satisfaction. 

Should there be any further question with respect to our type of operation, 
please do not hesitate to contact us further, 

Very truly yours, 
E. Lioyp, 
General Purchasing Agent, 


Socony Most Orn Co., INc., 

New York, N. Y., May 5, 1955. 
Hon. Hartey M. KIccore, 

Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Kincore: Your letter of April 28 on the subject of lump-sum 
ecnstruction contract letting has been referred to me for reply. The bulk of 
our large and complicated construction contracts are handled by the manufactur- 
ing department, so my discussion of our methods will reflect the practices of this 
branch of the company. 

In general, we use neither the cost-plus nor the lump-sum contract for our 
work. We have instead adopted very generally the practice of letting contracts 
on the basis of a guaranteed maximum cost, with a sharing in savings between 
the owner and the contractor. The way this works out is about like this: 

The contractor will submit his bid on a job and will guarantee that the total 
cost will not exceed, say, $4 million, and that any saving in cost below the 
$4 million will be shared on a 50-50 (or some other percentage) basis between 
the contractor and the owner. 

At the time of submitting his proposal he is requested to indicate what cate- 
gories of work he proposes to subcontract, but he is not required to submit the 
numes of the people to whom the subcontracts would be let. As the job pro- 
gresses and subcontractors’ bids are submitted, the owner’s engineers have the 
right to review the bids and assist in the selection of the subcontractor. In 
selecting such subcontractors many factors are given weight in addition to the 
dollar amount of the bid. These would include such things as the quality of 
the work which might be expected, the integrity of the bidder, his probable 
ability to do the work with a minimum of labor trouble, and so forth. Vartici- 
petion py the owner’s engineers in the selection of subcontractors thus insures 
that tne owner obtains the lowest possible cost consistent with satisfactory 
performance on the job. 

In the rare instances where work has been let on a lump-sum basis without the 
degree of participation by the owner’s engineers indicated above, we have found 
it desirable to determine in advance what subcontractors the prime contractor 
proposed to use, in order to assure ourselves of their competency. 

Sincerely yours, 
G. S. DunHAM, 
Director in Charge of Manufacturing. 


DEPARTMENT OF PUBLIC WorRKS, 
Detroit, Mich., May 5, 1955. 
Hon. Hariey M. KILcore, 
Chairman, Committe on the Judiciary, 
United States Senate, Washington, 25, D. C. 


Dear SENATOR KrLcore: Your letter of April 28, 1955, regarding Federal Con- 
struction Contract Bill 8S. 1644, has been referred to me by reply. 


63206—55——3 
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On March 31, 1953, the Common Council of the City of Detroit adopted a resolu- 
tion incorporating some of the proposed requirements in Senate bill 1644. A 
copy of this resolution is attached. It will be noted that the council resolution is 
restrictive to construction or alterations of buildings and does not include all 
forms of construction. It will also be noted that the resolution is only applicable 
to projects estimated to exceed $100,000. It is believed that the resolution, in 
itself, is quite self-explanatory. 

You have listed four alternate methods of awarding contracts, and ask which 
method is used by the city of Detroit. We do not exclusively follow any of the 
four methods, but use methods 1, 2, and 4, depending upon the particular condi- 
tions, and what is deemed for the best interest of the city in each case. 

You have further asked if methods 2, 3, or 4 are used, if such methods are 
used for one or more of the reasons which you designated as “(a)” through 
“(g)” inclusive. Whatever method is used by the city is fundamentally to se- 
cure the lowest total cost for having the work done in accordance with the con- 
tract requirements by responsible bidders. Consequently, it would seem that 
reason (f), “a combination of the above reasons,” would be the logical answer. 

We have a standard provision in all our construction contracts that all sub- 
contractors must be approved by the city even though they are not required to 
be named in the proposal. With such provision, we have experienced little 
difficulty in securing competent responsible subcontractors. Likewise, we have 
had few, if any, complaints from unsuccessful subcontractors regarding price cut- 
ting by prime contractors. Undoubtedly, price cutting is practiced in Detroit 
as well as elsewhere, but it is not believed to be particularly prevalent, and it 
is understood that many general contractors have the established practice of 
refusing to use other subcontractors than those whose prices were utilized 
in making up the contract bid. 

It is further felt that unfair trade practices are an industry problem that 
fundamentally must be corrected by the construction industry itself, and cannot 
be entirely eliminated by legislation, either on the national or local levels. This 
seems especially true since there are no restrictions imposed on private construc- 
tion contracts which make up the bulk of the work in the construction field. 

Very truly yours, 
M. F. Waanirz, City Enginer. 


(Attachment) 


EXcEerRPTS FRoM JOURNAL COMMON COUNCIL RESOLUTIONS AND ORDINANCES 


By Councilman Connor: 

“Whereas the Common Council of the City of Detroit desires to prescribe a 
general policy and procedure in connection with the certain construction con- 
tracts undertaken by or in the name of the city of Detroit: Now, therefore, be it 

“Resolved, That where the cost of construction or alteration of any building 
for the city of Detroit is estimated to exceed $100,000 separate proposals shall 
be received for— 

“(a) Architectural trades, includuing structures, foundations, exterior 
and interior ; 
“(b) Mechanical; 
“(c) Electrical; 
““(d) Elevators or other special equipment ; 
“Provided, That such separate bids are feasible and practical and in the best 
interest of the city for the award of contracts ; and be it further 

“Resolved, That, if in the judgment of the city department, board of com- 
mission charged with the responsibility of having such contract documents pre- 
pared, the requirement for separate bids is not feasible, practical, nor in the best 
interest of the city, the proposals shall be on the basis of one general con- 
tractor for the entire work. 

“In such case, the bidders shall submit to the city department, board, or com- 
mission a schedule of the names of the subcontractors which they propose to 
use for the mechanical, electrical, and special equipment work, for approval 
with and at the time of submitting their general bid. 

“Resolved, That no change shall be made in the approved subcontractors 
without the approval of the city department, board, or commission.” 

ana as follows: 

eas: Councilmen Beck, Connor, Garlick, Kronk, R ; 
and the President—S. oe ee 
Nays: None. 
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HARVARD UNIVERSITY, 
Cambridge, Mass., May 6, 1955. 
Hon. Har.ey M. KILcore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear Senator Kixeore: President Pusey has asked me to reply to your 
letter of April 28 because the subject involves activities for which he holds me 
responsible at Harvard. 

When we seek lump-sum bids for construction contracts, we follow the sys- 
tem briefly described in your paragraph No. 4 which, as you point out, is the 
system prescribed in the Federal construction contract bill which you have 
introduced, but we require more detail than this bill calls for. We require the 
names and the amount of the bid of the three lowest subcontractors for all 
major specialty work, not only the mechanical specialties. 

We require all this for a combination of all of the reasons listed in the second 
paragraph on page 2 of your letter, but especially to enable us to evaluate the 
bids in order to assure ourselves that responsible contractors and subcontrac- 
tors, capable of performing the quality of work we desire and using the quality 
of materials we specify, will work for us at the lowest reasonable cost, indicated 
by active competitive bidding when possible. 

There are, of course, circumstances under which we prefer other types of con- 
tract, but the foregoing answer covers the many cases when we do seek com- 
petitive bidding and a lump-sum contract. We carefully select the contractors 
whom we ask to bid on each project, and normally use a much smaller list of 
contractors than a public agency would possibly feel obligated to invite. With 
these prime contractors we insist on knowing all major subcontractors that they 
would use and, in addition, we reserve the right to approve each subcontractor. 
This gives us the opportunity to make the award on a combination of factors, 
rather than on price alone. 

Perhaps you already know of the statute in Massachusetts on this subject, but 
in case it has escaped your attention, a copy is enclosed for your consideration. 
It seems to work to the satisfaction of the building construction industry here. 
It goes even further than we, as a private corporation, have felt needed. 

I trust that this answer is completely responsive to your inquiry. If not, I 
shall try to amplify it to meet your further questions. 

Yours sincerely, 
EDWARD REYNOLDS, 
Administrative Vice President. 


SUNSHINE Biscuits, INc., 


Long Island City 1, New York, May 8, 1955. 
Senator Hariey M. KILeore, 


Senate Office Building, 
Washington, D.C. 

Dear SENATOR KitcorE: Your letter of April 28 addressed to our president, 
Mr. Hanford Main, and referring to Senate bill 1644, has been referred to the 
writer. 

During the past several years all of our construction contracts have been 
with general contractors on the basis of cost-plus-a-fixed fee. 

We have required the general contractor to work closely with us in selecting 
subcontractors. All subcontracts which can be either cost plus or lump sum, 
must be approved by us before they are executed by the general contractor. 

If we were to let construction contracts to a prime contractor on a lump sum 
basis, we would require that the principal subcontractors be named in the prime 
contract and approved by us (method 4 of your letter). 

This would be for the principal reason of assuring ourselves that the work 
would be done by a competent concern in a workmanlike manner (category (e) 
of your letter). The low bid of the general contractor would assure us that 
the overall cost of the subcontract were in line. 

We trust that this will give you the information you desire. 

Yours very truly, 
W. W. Pappon, 
Vice President. 
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SouTHERN METHODIST UNIVERSITY, 


Dallas, Tex., May 3, 1955. 
Hon. Har.ey M. KIueore, y 3, 1955 


United States Senate, Washington, D. C. 


Deak SENATOR KILGorE: President Willis Tate has asked me to answer 
your letter of April 28 in which you ask for information which might be use- 
ful in discussing Senate bill 1644. 

In letting lump-sum contracts for major buildings on the Southern Metho- 
dist University campus, we let separate direct contracts for the general con- 
struction, plumbing and heating, and the electrical work. The architect 
supervises and coordinates the work of the three contractors, whose contracts are 
made directly with the university. 

The university has done considerable cost-plus contracting in the past and 
for that kind of work we let separate contracts for the three major categories 
and supervised the letting of the subcontracts by the general contractor, such 
as painting, tile and terrazzo, elevators, structural steel, and the like. 

We use the method of separate contracts to secure the lowest total cost and 
to enable us to assure ourselves that we are doing business with responsible 
contracting firms. We see no reason to pay the general contractor a profit on 
the mechanical and plumbing contractors’ work. 

I trust that this information may be of use to you. 

Sincerely yours, 


TRENT Root, Vice President. 


City or AusTIN, Tex, 
May 2, 1955. 
Senator Har.Ley M. KILcore, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D.C. 


Dear SENATOR: Your letter of April 28 pertaining to the Federal construc- 
tion contract bill received, together with a copy of your proposed bill S. 1644 
attached. 

The city of Austin’s policy regarding these contracts may be classified under 
provision No. 1 of your letter, namely, that one contract is let to a prime con- 
tractor without any requirement that mechanical specialty subcontractors or 
other subcontractors be named or approved. We have found this to be the best 
policy to follow to protect the public’s interest, also I believe that it is the most 
economical way to handle these contracts. It is not the purpose of the city to 
try to police the ethics of the construction industry. In most cases we rely on 
the recommendations of the Association General Contractors organization per- 
taining to these matters. We have found them to be satisfactory. Also, it 
eliminates a great deal of confusion during the construction period. I think 
that when the general contractor supplies a performance bond, it is all that will 
be necessary to protect the public’s interest in these contracts. 

Trusting that the above information may be of some value to you and your 
deliberations, I am, 

Yours very truly, 
C. A. McApen, Mayor. 





MINNESOTA MINING & MANUFACTURING Co., 
St. Paul, Minn., May 2, 1955. 
Hon. HArLey M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DeaR SENATOR Kitcore: Your letter of April 28 addressed to Mr. H. P. 
Buetow has been referred to me. 

Because of the nature of our business we do not have one established method 
of awarding contracts for construction. In a great many cases it is necessary 
for us to start construction long before the final plans and specifications have 
been completed. In other words, if a production plant is required at the earliest 
possible date, we will employ a general contractor on a fee basis and provide 
him with partial plans as they are turned out, such as site preparation and foot- 
ings, followed by steel drawings, etc. 

In no case do we have the general contractor negotiate bids with the so-called 
mechanical contractors, such as plumbing, heating, ventilating, air-conditioning, 
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electrical, etc., as his knowledge of these subjects is limited and because the 
mechanical elements of our plants are much more important than the brick and 
mortar. We insist on selecting our own mechanical contractor and guiding his 
activities throughout with our own engineering department or outside engineers 
whom we have employed to represent us. 

General contractors as a rule are, in a great many cases, building brokers who 
sublet most of their work to subcontractors which is perfectly fine in the con- 
struction of the building. However, we do not agree that they should handle 
any of the mechanical trades. 

After we have awarded contracts for the mechanical trades, we sometimes 
give the general contractor an additional fee to coordinate the timing and opera- 
tions of the subcontractors so that they will begin their work at the proper 
time and avoid confusion on the job. However, he does not direct nor inspect 
their work. 

When we have a project where sufficient time is available for the complete 
preparation of plans and specifications and when we are not in a great rush 
for the building, we then take competitive bids among general contractors and 
also competitive bids among the mechanical contractors. Again the general 
contractor has no connection with the mechanical contractors other than the 
coordination and timing on the job. 

In private work, such as ours, we select the bidders, whether they be general 
or mechanical, and award the contract to the lowest bidder if the time of com- 
pletion is equal to the others. 

There are many contractors who we do not allow to bid for various reasons; 
however, I presume that in public work it is difficult for you to be selective in 
your list of contractors which makes the problem more difficult for your agency. 

I am afraid I have not answered your questions in numerical order; however, 
I hope I have given you the overall philosophy which we follow in this company. 

If there are any further questions I will be glad to help if I can. 

Very truly yours, 


C. P. PESEK. 


THE YOUNGSTOWN SHEET AND TUBE Co., 
Youngstown, Ohio, May 4, 1955. 
Re. Your letter April 28, 1955. 
Hon. HARLEY M. KILGORE, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 


DEAR SrrR: Our company in letting contracts for the construction of mill build- 
ings, blast furnaces, coke ovens, and other facilities more often accept lump-sum 
bids, rather than to make separate contracts for specialty work such as electrical 
work, plumbing, etc. We do, however, insist on knowing the names of the sub- 
contractors before contracts are awarded, and if in our opinion the subcontractors 
do not qualify, or if because of reciprocal relations we prefer others than those 
named by the general contractor, we reconcile any differences of opinion before 
signing or awarding the contract. 

We have found that for us to take separate bids on the mechanical specialty 
work, for any purpose other than to enable us to evaluate the overall bid, does 
not work out satisfactorily, for responsibility should rest in one place only, and 
with several independent contractors on a job, one can never place responsibility 
for failure to perform, and where time is the essence, there must be only one 
boss. 

The bill which you have proposed, in our opinion has much merit, for un- 
doubtedly many irresponsible contractors, both prime and subcontractors, have 
undertaken work for the Government and have failed. 

In our opinion, the Government could not in normal procedure do other than 
to take lump-sum bids, with the right to know the names of the subcontractors, 
and to accept or reject them. The Government has not the supervision necessary 
to handle several contractors on the same project. 

It has been the practice of general contractors on many occasions to accept 
work, and then go out and ofttimes find irresponsible subcontractors willing to 
take the job at prices materially lower than those used by the general contractor 
when quoting, and it is such practice which you are undoubtedly endeavoring to 
correct in your bill. 

In the bill under paragraph (g), page 3, line 19 to line 25, we do not under- 
stand whether “any change in cost to the prime contractor involved in the pro- 
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posed change in contractors” is an agreement, if the change is allowed, that the 
Government will stand any increased cost, and likewise receive the benefit of any 
reductions. It must be assumed that there will be no reductions, and that a 
change would be at greater cost to the Government. 

If our reasoning is correct, paragraph (g) should be rewritten, for, from the 
text, the prime contractor may ask for a change “for any reason,” and under such 
an arrangement the chances are that the Government would be paying on many 
lump-sum bids prices far in excess of the original contract price. 

In effect, you will have changed the lump-sum bid to a cost-plus bid, and we are 
certain you do not have that in mind. 

The purpose of the bill is unquestioned, and through it, with the thought which 
you have in mind, only responsible bidders—not just paper names—are acceptable. 
If, however, the general contractor has chosen his subcontractors with Gov- 
ernment approval, and not through selection, or by order of an executive agency 
the general contractor should be held responsible for any failure on the part 
of his subcontractors. 

Referring to the second paragraph on page 2 of your letter, when we ask 
for separate bids on the various specialties, it would be for a combination of the 
reasons you outline. 

Trusting the above is the information which you require, we are, 

Very truly yours, 


J. L. MAuTHE, President. 


E. I. pu Pont pE Nemours & Co., INC., 
Wilmington, Del., May 3, 1955. 
Senator HarLtey M. KILcore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR KILcGorE: Your letter of April 28, 1955, addressed to Mr. Craw- 
ford H. Greenewalt, president of the du Pont Co., relative to the proposed Fed- 
eral construction contract bill, has been referred to this office for reply. 

We wish to advise that we operate closely in accordance with alternate method 
No. 4 on page 1, with the added provisions that we prequalify all prime contrac- 
tors before requesting them to bid, and that we include in our “general condi- 
tions lump sum or unit price contracts involving field labor,” (terms and condi- 
tions of contracts), the following clause: 

“Contractor shall not subcontract work without prior written consent of 
Du Pont. Rejection by Du Pont of any proposed subcontractor shall not obli- 
gate Du Pont for any additional cost. If required the contractor will furnish 
Du Pont a copy of any subcontract.” 

This is done for the reason stipulated in item (e) paragraph 2, page 2 of your 
letter. 

We follow this procedure in regard to all types of subcontracts and call to your 
attention that limiting this procedure to mechanical subcontracts leaves open 
a broad field such as roofing, masonry, painting, and others, which are of con- 
siderable economic importance to the work involved. 

We hope that this satisfactorily answers your questions. If, however, there 


are any additional questions you may have, we will be glad to answer them to 
the best of our ability. 


Very truly yours, 
G. M. Reap, Chief Engineer. 


UNIVERSITY OF PENNSYLVANIA, 
OFFICE OF THE PRESIDENT, 


Philadelphia, May $3, 1955. 
Hon. Hariey M. KImcore, 


Committee on the Judiciary, 
United States Senate, Washington, D. C. 


My Dear SENATOR KILGorRE: I have discussed the questions raised in your 
letter of April 28, 1955, concerning the Federal construction contract bill with 
officials who are familiar with practices followed at the University of 
Pennsylvania. 

It is the feeling of those persons that the most efficient procedure from our 
standpoint is to seek bids only from prime contractors for the entire construc- 
tion job, but to specify a list of mechanical specialty subcontractors who are 
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aeceptable to the university. This procedure seems to provide the university 
with the most effective control of the work during construction since our deal- 
ings are with a single contractor who must himself coordinate the work of his 
subcontractors to our satisfaction. 

It is probable that some savings in prime and mechanical costs could be effected 
by taking separate bids for both the prime contract work and the various 
specialities. This procedure, however, requires a fairly large staff within the 
university to coordinate the work performed by the various contractors. A full- 
time clerk-of-the-works or construction superintendent with an appropriate sized 
staff is essential to the success of this approach. 

Since we do not have a continuing construction program that would warrant 
such a staff we believe that this procedure, although productive of lower con- 
struction contract costs, is not the most practical from our standpoint. The co- 
ordination obtained through the use of a single prime contractor and the fol- 
lowup work after occupancy that can be assigned to him makes the procedure 
outlined in bill S. 1644 more satisfactory than the other alternatives available. 

We trust this information will be of some assistance to you and the Committee 
on the Judiciary. 

Very sincerely, 


GayYLorD P. HARNWELL. 

The Cuarrman. In addition to these major industries, I made a 
similar inquiry by a substantially identical letter to a dozen or more 
representative States, municipalities, and private institutions, such as 
universities. The result was consistent. 

They also are using the same plan set forth in the bill. So as a pol- 
icy as laid down in this bill seems to be a standard policy in the con- 
struction business in the United States, it seems to be followed by all 
our major industries. 

The principal ones who did not quite follow the plan in detail hap- 
pen to be Macy, but they said they had just a selected group of con- 
tractors and subcontractors and they only talked to them on bids and 
negotiated all bids so that they did not come within the purview of 
what we are trying to straighten out in this bill. 

Now, the first witness. 

Mr. Cottrns. Mr. Paul M. Geary. 


STATEMENT OF PAUL M. GEARY, EXECUTIVE VICE PRESIDENT, 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 


Mr. Geary. I am Paul M. Geary, executive vice president of the 
National Electrical Contractors Association. This association, 
founded in 1901, has approximately 3500 member companies which 
are electrical contractors or general contractors who are also engaged 
in electrical line construction. This membership is organized in 107 
local chapters throughout the United States and for many years our 
association has been the recognized spokesman for the approximately 
15,000 companies in the industry. 

We are small-business men. Most of our members do an annual 
gross business of less than $250 thousand a year. Of course, many 
do a gross of several million a year, but even the largest fall within 
the usual definition of small business. Yet the industry itself is a 
major one, the annual volume of electrical contracting being upward 
of $4 billion a year. Together with the rest of the mechanical specialty 
contractors, that is, plumbing, steamfitting, air conditioning, and the 
like, the industry is in the neighborhood of $20 billion a year. It is 
one of the last major segments of our economy which is entirely in 
the hands of independent small-business men. 
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I realize that the time of this committee is very valuable. There 
are a number of witnesses who wish to be heard in support of this 
legislation. By prearrangement with most of them, I will attempt 
to present one integrated picture of the matter so that the other wit- 
nesses may make shorter statements or submit their statements in 
writing, as you may prefer. For this reason, I should like to have 
the opportunity of reading my statement substantially in full. 

The CHarrman. Mr. Geary, could I interject a question at that 
point and you can answer now or later? 

Is it not a fact that a major portion of the employees of the specialty 
contractors are skilled labor? 

Mr. Geary. Yes, they are. 

The Cuarman. About what percentage would you estimate? 

Mr. Geary. It comes pretty nearly being 100 percent. 

The Cuarrman. In other words, skills adapted to particular type 
of subcontracting; is that not right? 

Mr. Geary. That is correct. 

The CHarrMan. It has been subdivided in that manner? 

Mr. Geary. In the electrical contracting industry, for example, 
there is very little occasion to use any common labor or unskilled labor. 

The Cuaimman. The subcontractors by groups are related to certain 
trades ? 

Mr. Geary. Skilled labor. 

The CHatrrman. Somewhat similar division to what you have in 
the American Federation of Labor in one sense of the word? 

Mr. Geary. Approximately. 

The Cuatrman. Although you may use 2 or 3 trade union groups 
in 1 subcontracting shop? 

Mr. Geary. Yes. 

The Cuairman. In other words, you are a little like the old guild 
system ? 

Mr. Geary. Something like it. 

At any rate, I am going to try to give you one integrated picture 
of the whole matter so that others who will speak in favor of this 
proposed legislation can make shorter statements and conserve time. 

The Cuatmman. Could I ask one further question. The subcon- 
tractors in the specialty field are not necessarily localized contractors? 

Mr. Geary. No. 

The Cuarrman. Their organizations are localized but ey may 
take bids at a considerable distance away from their home office? 

Mr. Geary. That is correct. 

The CHarrman. And do follow that practice? 

Mr. Geary. For example, roughly 30 percent of our members are 
what we call traveling contractors in that they may be doing business 
most anywhere. : ; 

The Cuarrman. And they move their men and equipment in on a 
job and get the job completed and, incidentally, use as many local men 
as can be utilized ? 

Mr. Geary. They employ local labor and bring keymen with them. 

Description of the bill: The operative provisions of the bill before 
this committee, the machinery of the bill if you will, is simple indeed. 
S. 1644 merely provides that each prime contractor bidding on a Fed- 
eral construction job shall specify in his bid the names of the mechan- 
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ical specialty contractors, if any, he will engage to perform the major 
categories of mechanical specialty work involved in the job. 

The CuarrmMan. He could not list all the subcontractors bidding but 
he does list the contractors he expects to use under his bid? 

Mr. Geary. Yes, the electrical, air conditioning, plumbing and any 
other that have a major interest in the job. 

The CuarrMan. So that when he gets through, if none of them de- 
fault and he is living according to the code of ethics, the Govern- 
ment knows exactly what subcontractors are going to handle what 
jobs? 

Mr. Geary. Yes, sir. 

The prime contractor may change those designated for cause, or 
even without cause, if the change is approved by the Federal contract- 
ing agency in question. 

Necessity of the legislation: The reasons for the bill, that is, why 
this legislation is urgently needed to protect the government and to 
benefit the entire contracting industry is found in the economic back- 
ground of the construction industry itself. 

The Cuarrman. I want to ask you one more question there about 
the agencies involved approving. Will that sufficiently curb the ques- 
tion of bid shopping ? 

Mr. Geary. It will certainly go a long way. There is no piece of 
legislation that I have ever seen that was entirely foolproof but this 
will certainly go as far as it is possible to go in that direction. 

The Cuarrman. I thought possibly the item we had in the other 
bill would go a little further in which additional profits would accrue 
to the Government. 

However, that does give the United States Government the oppor- 
tunity to investigate the substitute subcontractor and he cannot make 
the substitution without that permission ; is that correct ? 

Mr. Geary. That is correct. 

As I understand, every executive agency of the Government now has 
and exercises that authority as an administrative matter of procedure. 

Senator McCietxian. Does that mean that if the original subcon- 
tractor listed for some reason should not perform or for some reason 
the prime contractor decided that he could get it done cheaper by an- 
other subcontractor and if he submitted the name of another subcon- 
tractor, the agency could approve, if the profits or the benefits were 
being passed on to the Government ? 

Mr. Geary. Correct. 

Senator McCtetxan. Also, the agency could decline to approve and 
require him to continue with the original subcontractor ? 
that has been drafted. 

Senator McCretian. That is the objective of the bill. 

The Cuatrman. The bill does not provide for passing on the profits. 

Mr. Geary. That is my understanding under the terms of the bill 

Senator McCie.ian. I know it does not. But there would be no 
valid agency accepting another subcontractor except to give the prime 
contractor more profit. 

The Cuarrman. That is right. 

Senator McCrietian. And unless that profit is going to be passed 
on to the Government, why that would be a consideration. 

The Cuatrman. That would place the burden on the agency of 
properly administering the contract. 
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Senator McCiexan. It would place a greater burden, too, on the 
prime contractor to show cause or reason why he wanted to substitute. 

Mr. Geary. I believe it would. j . 

The Cuamrman. And would assure the Government of getting reli- 
able subcontractors in cases of substitution ? 

Mr. Geary. That is right. ‘ y 

At the risk of repeating what is familiar to many of this committee, 
I should like to explain some of thisbackground briefly. 

When I commenced my association with the contracting industry 
many years ago, the mechanical and electrical part of contracting 
was a minor, inexpensive and frequently unplanned part of the job. 
Today it is highly complex and technical. It accounts for approxi- 
mately 40 percent of the total cost of Federal construction. On many 
jobs it is over 50 percent of the cost. On some it may run much more 
than 50 percent. 

It is in this complex part of construction that most of the variation 
in cost occurs. The mechanical part of construction, moreover, is 
rapidly increasing in cost in relation to the whole cost. As short 
a time ago as the end of World War II, electrical work, for example, 
was estimated at about 314 percent of the cost of construction. Today 
we estimate it as 714 percent of the cost. 

Mechanical contracting requires an organization of highly trained 
engineers and technical personnel. The cost of this mechanical work 
cannot be estimated by simple rule of thumb or calculation methods 
used for such items as brickwork, painting and earth moving. Me- 
=—" work is custom made. Estimating it is very tedious and very 
costly. 

The direct out-of-pocket expense of preparing a mechanical bid 
ou a major Federal project frequently runs into several thousand 
dollars. Indeed, the cost of estimating the mechanical work on a large 
project probably exceeds the total cost of estimating or preparing the 
general or overall bid of the prime contractor. 

Only a handful of the general contractors are prepared to perform 
mechanical work, probably about 20 in the entire country. 

The Cramman. Is it not a fact that most good general contractors 
who utilize the services of subcontractors rely on subcontractors’ bids 
for their estimates and then they estimate the rest of the job? 

Mr. Geary. That is right ; that is the way it is done. 

The Cuatrman. That isthe way it is done? 

Mr. Geary. Yes, sir. 

Mr. Corus. Mr. Geary, you are speaking about the mechanical 
specialty subcontractors; for the record, what are the others apart 
from the heating, piping, ventilating and electrical ? 

What are the other specialty subcontractors that are not included in 
this bill and what is their relationship as far as working on a job is 
concerned to the major specialty subcontractors ? 

Mr. Geary. Well, those that we have named are included, about all 
that are considered to be specialty. 

Mr. Cottins. What about the brickwork and masonry? 

Mr. Geary. It is not normally considered to be a specialty. Some- 
times it might be separately contracted for. It might be subcontracted 
but quite often 

Mr. Cotutns. Excavating ? 
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Mr. Geary. Occasionally. It is not a specialty of the type we are 
talking about. 

Mr. Cours. So, in your view, you do not feel that there is any dis- 
crimination against these other trades such as the brickwork, masonry 
work or the excavating for not including those within the purview of 
the bill? 

Mr. Geary. I do not because common practice is for what we call 
the general contractor to employ the people to do that work. 

The Cuatrman. As a matter of fact, is there not another difference 
in the specialty fields, the fact that the subcontractor normally in- 
omer the material used in the specialty in his bid or is it just the 

apor ¢ 

Mr. Geary. He normally includes the material also. 

The Cuairman. That is what I thought. 

Mr. Geary. Yes. 

The Cuatrman. Whereas, in the other trades such as bricklaying, 
plastering, carpentry, in Washington particularly, they subcontract. 
practically everything? 

Mr. Geary. It is more apt to be labor only. 

The CHarrMan. Except the material. 

The general contractor buys the brick and stone and plaster material 
himself and the subcontractor in that field simply bids on the lahor 
for the job. 

Mr. Geary. That is right. That is about the way it operates. 

Senator McCietian. You speak here probably about 20 people in 
the country, general contractors, who are prepared to do the complete 
mechanical work ? 

Mr. Geary. That is right. 

Senator McCretxtan. You mean by that if you are going to build 
a large building and a contract is let to a prime contractor, there would 
be about 20 in the country that have the organization to do the entire 
job without subcontracting ? 

Mr. Geary. That is approximately correct. 

Senator McCietian. That is what you are intending to imply? 

Mr. Geary. Yes, sir; a very limited number. 

The Cuatrman. I will say that before World War II there were 
not that many; is that not a fact? A lot of them built up during the 
cost-plus-fixed-fee contracting era in which they built up their own 
specialty organizations. 

Mr. Geary. Likewise general contractors are not set up to estimate 
the mechanical work. They know what the masonry and painting will 
cost. But in order to prepare a general bid they must first secure sub- 
bids for the mechanical work. 

Accordingly, the great majority of general contractors who do not 
do mechanical work themselves and are unable to estimate it, operate 
in 1 of 2 ways when bidding on Federal works: Some secure bids from 
the largest number of mechanical contractors possible and after a gen- 
eral is awarded to them, employ the contractors who submitted the 
lowest responsible bid in each category, the ones they used in making 
their own bid, that is, some. 

On the other hand, as explained by the Tax Court of the United 
States in the case of Ring Construction Corporation (8 T. C. 1070) : 


There is a practice among some contractors of shopping among subcontractors 
after successfully bidding for a construction job in order to obtain lower sub- 
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contract prices than those previously submitted and used in making up the suc- 
cessful bid. Such a contractor is known as a bid jobber or bid shopper and there 
is a policy among subcontractors either not to bid with a contractor known to be 
such a bid jobber or to bid so high that he, the subcontractor, can still come 
down on his price and still get the job. 

I am quoting there from the Tax Court. 

The Cuairman. I want to ask you if it was not shown in previous 
hearings on former bills that one of the contractors came in with the 
defense that they could not get the subcontractor to bid until the last 
minute and it was plainly developed that the reason for that was the 
bid-shopping practice ? 

Mr. Geary. He does not dare bid until the last minute. 

This quotation very adequately describes the practice known as bid 
shopping. 

It is not all initiated by general contractors. Frequently the initia- 
tion comes from a subcontractor who solicits disclosure of the low sub- 
bid known in the trade as the “last look,” and couples the solicitation 
with an offer to go a few dollars under the low price. Both sides are 
equally to blame. 


We are not criticizing the general contractor as such; please under- 
stand that. 

I must admit some of our own members engage in these practices. 
Some of them who have, or expect to benefit by it, may even be opposed 
to this legislation. If so, they are shortsighted indeed. 

This practice of bid shopping, or its converse, bid peddling, is pat- 
ently unethical and unfair, but it is far more than an ethical problem 
or a problem of unfair trade practices. The situation has reached the 
point on Federal construction where it is an economic problem serious- 
ly affecting the cost of Federal construction and the stability of the 
contracting industry. 

Senator McC.etian. Do you contend that this practice that has de- 
veloped increases the cost to the Federal Government ? 

Mr. Geary. I do and I am going to try to develop that as we go along 
in this statement. 

Senator McCriexuan. I think that would be of primary interest to 
the committee and certainly to the Congress in trying to resolve the 
problem. 

Mr. Geary. I have gentlemen with me here that will develop that. 

The CuHarrmMan. Normally, even if it is not going to increase the 
dollar cost, it increases, shall we say, the quality of merchandise cost. 

In other words, a man, to cut below a responsible bidder, has to make 
some changes in there to make allowance if he hopes to make a profit? 

Mr. Geary. That is right. 

The Cuarrman. In other words, bidding is a pretty closely thought- 
out job? 

Mr. Geary. It reduces the quality of the work and it also has a 
tendency, as I am going to show you here, to reduce the number of 
bidders. 

The Cuarman. I know of one case, not in the construction business 
so I can use it here, which is currently under investigation. It isa bid 
on some specialty type of metal furniture for the Post Office Depart- 
ment. 

One bidder came in finally just at the last instant with a lower bid. 
Apparently he may have gotten a last look, I do not know, but anyway 
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he was under. Now he realizes that he cannot do it. So he is in trying 
to persuade them to let him substitute an inferior material from which 
this stuff is to be made. 

Mr. Geary. That happens. 

Mr. Couns. Right bere, Mr. Geary, this bill would go a long ways 
toward correcting the practice of shopping after the award. In the 
event that legislation along this line were enacted, would that swing 
the pendulum the other way and would you have the practice of shop- 
ping before the award ? ; 

Mr. Geary. That is what it would do and that is entirely all right; 
there is no objection to that. 

The Cuarrman. In other words, if we get back into that phase of 
it that is Government interfering with private industry. If we stick 
to the bill theory, it is Government laying down its own policies as 
to its handling of bids. 

Mr. Geary. There is no objection to the general contractor getting 
the best price he can get. I should call him the prime contractor, not 
the general contractor. 

There is no objection to the prime contractor getting the best price 
he can get before he submits his bid. 

The Cuarrman. That is right. 

Mr. Geary. If he submits it, then he should be done. 

The CHairman. We want to stick to the theory set out in S. 1644. 

Mr. Geary. The Tax Court in the above-quoted opinion stated the 
practice led some subcontractors to refrain from bidding. I could 
submit to this committee the names of literally dozens of the finest 
and best qualified mechanical contractors who customarily refrain 
from bidding on Government work because of the prevalence of bid 
shopping. The following are typical comments from contractors in 
Alabama, Wisconsin, Kansas, Massachusetts, and North Carolina. 

Mr. Frank L. Hardy, president, the Hardy Corp., air conditioning 
and refrigerating systems, 2216 Fourth Avenue South, Birming- 
ham, Ala.: 


Our firm, which is one of the oldest and largest air conditioning and refrig- 
eration contracting firms in this area, has for some 2 or 3 years now withdrawn 
completely from bidding on Government projects. The reason for this is that 
the general contractors whom we must bid to have been making a practice of 
chiseling on the subcontractors after being awarded the general contract. 


Ralph L. Jung, secretary-treasurer, heating, piping and air-condi- 
tioning contractors, Wisconsin Association, 2409 West Greenfield 
Avenue, Milwaukee 4, Wis., and this man himself is a contractor: 

Some of the members of this association have been the victims of bid shop- 
ping and peddling. The writer, who is a contractor, and many other contract- 
ors, refuse to bid Government jobs for this very reason. 

Pierce Plumbing & Heating Co., Kingsport, Tenn. : 

We do no Government work at all but stand ready to do anything possible 
to get the measure through. 


K. C. Electric & Pumbing Co., Iola, Kans. : 


Bid shopping has practically driven us out of the contracting business and 
we are not bidding on Federal work. 


alae E. McGregor, treasurer, Power Piping Corp., Cambridge, 
ass. : 


My company has in many instances acted as prime contractors on construc- 
tion projects for the United States Government. We have felt compelled to 
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operate as prime contractor only and to refrain from acting and refuse to act 
as subcontractor because of the vicious practices existing in this field. 


C. L. Teal, president, Knight Electric Co., 3000 Third Avenue 
South, Birmingham, Ala.: 


As a result of the vicious bid-peddling and bid-shopping practices found preva- 
lent on governmental work out of the Alabama office of the Corps of Engi- 
neers, my company has seen fit to refuse plans for bidding on governmental 
work in this area and, so long as this practice continues, my company will not 


participate in such work because it has proven to be economically unsound and 
unprofitable. 


C. W. Mosely, R. H. Bouligny, Inc., Charlotte, N.C.: 


My company has acted in the capacity of prime contractor and subcontractor 
on jobs of the United States Government. We do an annual contracting business 
of over $5 million. However, we have submitted but one bid as subcontractor 
on a Federal job in a number of years because we refuse to be a party to the 
chiseling that now goes on in the negotiation of subbids. There were special cir- 
cumstances on the occasion of our one bid, which was in 1954. 


Fred W. Balland, Vulcan Roofing & Heating Co., Inc., 4229 Morris 
Avenue, Birmingham 6, Ala. : 


Over the past 3 years conditions on governmental work bids through the Corps 
Engineering office in Mobile have been subjected to the evils of bid shopping and 
bid peddling. It has been necessary for my company to withdraw itself as a 
bidder on this Government work due to such practice. 


In order to have a statistical analysis of this problem, I recently had 
a questionnaire sent out to all electrical contractors in the United 
States of whom I had knowledge, with an annual gross business of 
more than $1 million. I chose these companies because, being the larg- 
est under normal conditions, they would all customarily bid on the 
large Federal jobs in their area of operations. 

Attached is a copy of the questionnaire form, exhibit A. 

(Exhibit A is as follows :) 


ExHIBit A 


STATISTICAL STUDY OF THE EFFECT OF BID SHOPPING ON COMPETITION 


The following is an analysis of the replies received to questionnaires that were 
sent to the largest,electrical contracting firms in the United States. 

Each company queried does a gross business in excess of a million dollars a 
year. And the average as set forth in the responses to the questionnaire would 
be several million dollars a year. 

The answers should be interpreted in the light of two very significant factors, 
namely, the companies questioned are the biggest, best equipped contractors in 
this country and hence constitute the group that normally would be bidding on all 
large projects, Federal or otherwise; and they represent replies from 38 percent 
of all the questionnaires sent out. A splendid cross-section, indeed, when it is con- 
sidered that normally a 5 percent to 10 percent response to questionnaires is 
considered good. 

‘ Percent 

Percentage who customarily bid on Government work as subcontractors____ 24.6 
Percentage who bid on Government jobs as subcontractors seldom and 
under special circumstances with general contractors in whom they have 


pertioGiar trust... 3 ees oie ie tee ae 65 
Percentage who never bid as subcontractors on Government work in any 
OVO aienelin widens ica od} ees aia eee ae peels 11.4 


Percentage of those whose reason for not customarily bidding on Govern- 
ment jobs is the prevalence of bid shopping 


1. Whether they customarily bid as subcontractors on Government jobs: Yes, 
28 ; no, 86. 


Of the 28 who answered “yes” approximately two-thirds qualified their an- 
swers, For example: 
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“When we know the general contractor and can trust him. Many times we bid 
only with one general contractor” (Florida contractor, $12 million gross). 

“We bid only to those we have found by experience can be trusted. We keep 
an alphabetical list.” 

“Under present bid-shopping and bid-peddling conditions we are unable to 
bid a great many projects for lack of a reliable prime contractor to bid with.” 

“Bid only to contractors whom we trust” (Tennessee contractor with $28 
million gross). 

“We bid to general contractors who are less liable to peddle their bids after 
award.” 

“Only bid to those we can trust.” 

“We submit bids only to such contractors as we are reasonably sure will not 
peddie our bids.” 

“We only quote to general contractors in whom we have confidence” (New York 
contractor with $10 million gross). 

“We would bid more Federal work if the bidding was separate or direct.” 

“* * * We do so only to those in whom we have previously established favor- 
able experiences—usually very few. To do otherwise would be to waste our 
money entirely.” 

2. Whether they ever bid on Government jobs as subcontractors. (Asked of 
those who do not customarily so bid) : Yes, 73; no, 13. 

Virtually all of the 73 who answered “yes” to this question qualified their 
answers by stating they did so “seldom”, “rarely”, “only once”, “not for several 
years”, ete. 

Following are typical comments from this group: 

“Only when a specific general contractor asks us to go along with him in an 
attempt to win a specific job and it is understood we will get the job if he is 
low bidder.” 

“(1) Upon request of friendly general contractor, (2) an extension to a build- 
ing we previously did or a similar one, (3) large enough to keep the price range 
in our usual competitive class.” 

“Occasionally * * * none bid recently” (Chicago contractor with $11,350,000 
gross). 

“Only to one with whom I am closely associated and can trust. * * * Of the 
many general contractors in this area there is only one to whom I will submit 
my bid as soon as it is prepared. With the rest I wait until the last minute to 
prevent bid shopping or peddling.” 

“Due to the practice of bid peddling, we submit subcontract bids only to general 
contractors known to us to be reputable.” 

“Asa favor to a trusted general contractor.” 

“We submit bids only on specialized jobs and only to certain general con- 
tractors we know, as our past experience with a general contractor would indi- 
eate bid protection for our firm.” (This contractor last bid as a subcontractor 
February 19, 1946.) 

“Only during World War II.” 

“Only to ethical general contractors when we feel the low bidder will secure 
the work.” (Watson-Flagg engineering, New York contractor, with several million 
dollars gross. ) 

“Seldom * * * only when we know general contractors personally and, as on 
one occasion, the Government asked us if we would bid on it.” 

“Only to such general contractor that we feel will use the low bidder” (from 
contractor who last bid as subcontractor “during the thirties’’). 

“Subcontract bid submitted December 1954, only bid in a number of years” 
(North Carolina contractor with a gross of approximately $5,000,000). 

3. Of the 86 out of 110 who do not ordinarily bid on Government jobs, 70 said 
their reason for not bidding was the prevalence of bid shopping; 5 said this 
was not their reason. The others did not answer specifically on this point. 

4. The contractors were also asked when they had last bid on a Government 
job. Many apparently construed this question to refer to a direct bid to the 
Government. Accordingly, the answers were not too useful, but of those who 
correctly interpreted the question to refer to bids as subcontractors, at least 
35 indicated they had not bid on a Government job for a long time (1 to 25 years). 


Mr. Geary. The replies received were amazing, even to one who 
lives with this problem. 

Less than 25 percent of these companies customarily submit sub- 
bids on Federal construction jobs. Of the more than 75 percent who 
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customarily refrain from submitting subbids on Federal construction 
jobs, more than 93 percent give the prevalence of bid shopping as 
their reason for refusing to submit subbids. 

Senator McCietian. Let me see how this operates. 

The general contractor, or prime contractor, calls on a number of 
subcontractors to find out what they will do the work for like elec- 
trical work ? 

Mr. Geary. Yes. 

Senator McCuiexian. He gets half a dozen to submit their estimate 
as to what they will do the work for and then he takes those and ne- 
gotiates something less before he submits his bid ? 

Mr. Geary. We do not complain about him doing that before he 
submits his bid but he uses one, probably one from somebody who is 
substantial and that will live up to his commitment. He will do that 
in his bid and then, after he has received the contract from the Fed- 
eral Government, then he will start over with not only those who 
submit it the first time, but others. 

Senator McCieixian. Then he starts all over and negotiates a sub- 
contract all over again. 

Mr. Geary. After he has first secured the prime contract and he 
knows at what figure he can force certain subcontractors to do it, then 
he begins all over. 

Senator McCriecxan. That practice then tends to prevent or cause 
those who would normally submit competitive bids for a subcontract 
to withhold their bids and not submit any bid at all? 

Mr. Geary. Yes. They say the cost of estimating is such that it 
does not justify it. 

Senator McCuexuan. In other words, they have to go to some ex- 
pense to submit a reliable bid ? 

Mr. Geary. They might just as well wait to find out what general 
contractor got the contract and then, if they are interested and want 
to do it, they can start dickering with him and find out what the best 
price he has is and if they feel they can go under, they can bid. 

Senator McCue.tan. So the result may be that all those submitted 
original bids would be underbid in the bid-shopping practice? 

Mr. Geary. Very likely. 

The CuarrmaNn. For instance, Mr. Geary, the estimates cost money ; 
that part of the bid estimate is done by subcontractor in the specialty 
fields. On say, a $500,000 electrical contract, what would be the engi- 
neering cost of making an estimate ? 

To do that you have to go to your manufacturers and get the prices 
of materials delivered, you have to estimate your haulage and labor 
costs in the particular area involved, and then you have to go over the 
— plan; is that not right, and estimate the exact amount of 
work ? 

Mr. Geary. That is correct, and a very tedious process. 

You say a $500,000 project, it would depend on the job but I would 
think it might be three or four thousand dollars for the electrical 
contractor’s estimate. 

The Cnarrman. Alone? 

Mr. Geary. Yes. 

The Cuarrman. If the general contractor got the benefit of that 
$3,000 in making a general bid and then somebody else could come in 
and cut $3,000 off the thing without losing a cent, they could do that ? 
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Mr. Geary. It is possible. ' 

The Cuarrman. At the expense of some other bidder? 

Mr. Geary. That is correct, assuming that second subcontractor was 
satisfied to take the first one’s figures. 

The CHammMan. Yes. I just thought of that. 

Does not that also open the way to an unscrupulous subcontractor 
doing shoddy work ? 

Mr. Geary. It opens the way into all kinds of misrepresentation, 
chicanery, and many things that we are ashamed to talk about. 

The CHatrMan. All right, go ahead. 

Mr. Geary. Even among the small minority of mechanical con- 
tractors who do customarily submit subbids, that is, the ones who 
answered “Yes” to the first question, more than half wrote phrases 
on the questionnaire ee their answer. 


For example, the following are ten of the qualifying comments 
from this group: 


When we know the general contractor and can trust him. Many times we bid 
only with one general contractor. 


(Florida contractor, $12 million gross.) 


The Cuatrman. In other words, they know him well enough to 
know he will not bid shop? 


Mr. Geary. That is right. 


“We bid only to those we have found by experience can be trusted. We keep 
an alphabetical list.” 


“Under present bid-shopping and bid-peddling conditions, we are unable to 
oid a great many projects for lack of a reliable prime contractor to bid with.” 

“Bid only to contractors whom we trust.” (Tennessee contractor with $28 
million gross. 


ade bid to general contractors who are less liable to peddle their bids after 
award.” 


“Only bid to those we can trust.” 


“We submit bids only to such contractors as we are reasonably sure will not 
peddle our bids.” 


“We only quote to general contractors in whom we have confidence” (New 
York contractor with ten million dollars gross). 

“We would bid more Federal work if the bidding was separate or direct.” 

“* * * We do so only to those in whom we have previously established favor- 


= See usually very few. To do otherwise would be to waste our money 
entirely.” 


The following are typical comments from other contractors : 

a * * * none bid recently” (Chicago contractor with $11,350,000 
gross). 

“Only to one with whom I am closely associated and can trust. * * * Of the 
Many general contractors in this area there is only one to whom I will submit 
my bid as soon as it is prepared. With the rest I wait until the last minute to 
prevent bidshopping or peddling.” 

“Due to the practice of bid peddling, we submit subcontract bids only to gen- 
eral contractors known to us to be reputable.” 

“We submit bids only on specialized jobs and only to certain general contrac- 
tors we know, as our past experience with a general contractor would indicate 


bid protection for our firm” (this contractor last bid as a subcontractor Feb- 
ruary 19, 1946). 


“Subcontract bid submitted December 1954 only bid in a number of years” 
(North Carolina contractor with a gross of approximately $5 million.) 


A very large number of the contractors queried indicated on the 
form that they had not submitted a bid on a Federal job for several 
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years. And remember, I am referring to the biggest and best equipped 
contractors in the country. 

Incidentally, we received replies from 38 percent of the contractors 
queried, a splendid cross section, indeed, when normally it is consid- 
ered that a 5 percent response to a questionnaire is good. I am not 
putting the questionnaire neue in the record because they are signed 
and they disclose the individual companies’ annual gross annual pay- 
roll and other such information. I do have here, however, 20 typical 
replies with the names pasted over; which we are ready to submit 
along with questionnaires. 

Mr. Geary. All are available to the committee and its staff on any 
basis the committee feels is proper. 

Now, gentlemen, you can well imagine the economic result of this 
refusal of the great majority of the mechanical specialty contractors 
to bid under normal conditions on Government jobs. The field of 
competition is seriously restricted. There is not enough healthy com- 
petition to give the Government the low competitive price. 

We have statutes providing competitive bidding for the prime con- 
tract, but the Government is getting a competitive price only as to the 
60 percent of cost which is in the nonmechanical trades. 

he Cuarrman. Would this bill cover fabricating subcontractors 
in the steel industry ? 

Mr. Grary. They are not specifically mentioned, but there is noth- 
ing to prevent any executive agency of the Government from doing 
that. 

The Cruarrman. I wonder if it should not be specifically covered 
because there has grown up a system in which some of the general 
contractors will contract with the subcontractor to procure the steel 
and fabricate the trusses and all that sort of thing and lay it down on 
the ground for him. 

That is a skilled job of fabricating those trusses. He normally will 
bid for the steel in place, you see, with all trusses prefabricated and 
laid down on the job. 

Mr. Geary. We do not look at it in the same way as we do in the 
case of the mechanical specialties, and that, of course, is what I am 
talking about. We have no objection to any other separation that the 
Government might find to its interest to make. 

The CuatrMan. It seemed to me that that was more of a specialty 
than excavation, bricklaying, carpentry, and anything else. 

Mr. Geary. Yes. 

The Cuatrman. In a lot of cases, the steel companies bid the jobs 
of fabrication but sometimes the fabrication is so big that it has to be 
carried on the job. 

Mr. Geary. The opportunity for bid shopping in that type of 
work is not nearly so good. 

The CrarrmMan. There is not the competition because there are 
very few of those people. 

Senator McCietxan. If you are really concerned with revealing 
the names of these contractors on the questionnaire, I was going to 
make a suggestion. 

Mr. Geary. I do not think that we are very much concerned about 
that. We felt that it should hardly be public property. 

Senator McCietxan. I just want to suggest to you that you have it 
too thinly veiled, you can hold it up to the light and see what it is. 
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If you want to do that you had better take them back and cover them 
better. 

The CuHarrman. My suggestion to Mr. Geary is, if he has no objec- 
tion, that he let the committee have access to them but we keep them 
out of the printed record. 

Mr. Geary. That is right. 

Senator McCietxan. I thought we had better clarify it. Anyone 
could tell who had submitted it. 

Mr. Geary. The independent decision of more than three-fourths 
of the mechanical contracting industry that present conditions made 
it advisable to refrain from bidding on Federal jobs is not the only 
result of the prevalence of this unfair trade practice. 

You will recall the Tax Court of the United States in the above- 
quoted opinion said the practice also caused those who did put in sub- 
bids to use an artificially high price, “to bid so high that he, the sub- 
contractor, can still come down and get the job.” 

In short, under the present situation, the mechanical subcontract 
prices averaging upward of 40 percent of the total cost are not finally 
negotiated until after the award of the prime contract. When the 
prime bids go in to the Government, the prime contractor does not 
know exactly what the mechanical work will cost him. True, he has 
some preliminary figures. True, also, he may shave these in his esti- 
mates in anticipation of being able to effect savings by bid shopping. 
But the price is not final and not definite. 

A general contractor who has an electrical bid at $100,000, who 
hopes to cut this by shopping to $90,000, can’t afford to base his own 
bid on as low a figure as if he had already negotiated the final low 
price of $90,000. 

Thus, at present, the price the Government gets is not only too high 
because of the thinness of competition, but too high because it does 
not reflect the final price for the mechanical work. Any prudent 
owner who wishes to secure the right price for construction should 
adopt a system whereby the price for the mechanical work is final 
before his own price is final. 

From the standpoint of the public then, the prevalence of bid shop- 
ping raises the cost of public works. More important than this, from 
the standpoint of the industry I represent, it teens the most ethical, | 
the best qualified, and the most efficient contractors out of Government 
work. It deprives them of an opportunity to share in this work. 

Federal construction totals more the $3 billion in each year. Natur- 
ally, we want a chance to get our fair share of this on an open com- 
petitive basis. We don’t want special favors, only the open competi- 
tive bidding which the Federal Government work has traditionally 
afforded in other fields. Further, the Government shouldn’t be de- 
prived of our services or the lower cost which would result from active 
competition. 

The Cuatrman. In other words, it is your belief that open, active 
competition with confidence by the bidders, especially in the subcon- 
tracting field, would effectuate a savings to us on our construction 
programs? 

Mr. Geary. I am convinced that it would. 

The Cuarrman. Over-all? 

Mr. Geary. Yes, sir. 
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The Cuatrman. And the competition itself would bring about sav- 
ings and better jobs? 

Mr. Geary. I am convinced that it would. 

I should like to digress here one moment to suggest that the general 
unwillingness of the highest grade mechanical contractors to bid on 
Government work is not concerted. 

Our association, at the request of the Federal agencies, particularly 
the Army, has done everything possible to assist the Government in 
getting more bids. 

For example, we have established plan rooms where information of 
Federal jobs is made readily available to all. Attached is a letter 
from the Secretary of the Army commending us for this. The real 
reason for the scarcity of bids, however, is the prevalence of bid 
shopping on Federal works. 

Now I should like to discuss what can be done about this double- 
headed problem, bid shopping and the unduly high cost of Govern- 
ment construction. 

I referred above to the fact that a prudent private owner, purchaser 
of construction, would take steps to see that the price of the mechan- 
ical work was finalized prior to the time his own price was fixed. 

And first, I should like to discuss what other large purchasers of 
construction, major industrial enterprises and large public bodies 
such as States and municipalities, are doing to protect themselves. 

Most of big industry, and more of it every day, is adopting 1 of 3 
basic plans to assure themselves of the right price when they construct 
major facilities; 

(a) They make direct, separate contracts with mechanical spe- 
ciality contractors; 

(b) They take separate bids for the mechanical specialty work, 
assigning the low mechanical bidders in each category to the general 
contractor as subcontractors; or 

(c) They require the general or prime contractor to specify in his 
bids the names of the mechanical specialty contractors he intends to 
use, thus compelling the prime contractor to finalize his arrangements 
before submitting his bid. 

The Cuairman. Which is the plan incorporated in the bill? 

Mr. Geary. That is the plan incorporated in S. 1644. 

The first plan of direct, separate contracts is obviously the most 
economical and satisfactory where the owner has a sufficient staff to 
coordinate the work. It is used by such organizations as Atlantic 
Refinery, Armstrong Cork, Crucible Steel, Pennsylvania Railroad, the 
States of New York, Ohio, North Carolina, Kansas, and Arkansas, 
the cities of Kansas City, Moline, Gary, and Rock Island, and so forth. 

The Cuarrman. Does Baltimore use it, too ? 

Mr. Geary. The school board, but as far as I know, not the city. 

The Cuatrman. Yes. 

Mr. Geary. Naturally this is the plan which appeals most to the 
mechanical specialty contractors I speak for, but admittedly it might 
present administrative difficulties on certain types of Government 
contracts. 

The second plan, the so-called Massachusetts plan, has been used 
successfully by the States of Massachusetts and Illinois for several 
years and by such companies as Minnesota Mining & Manufacturing 
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Co., the Equitable Life Assurance Society, and Pittsburgh Plate 
Glass Co. 

It avoids the necessity for the owner to coordinate the progress of 
the work, but does leave the owner with the prerogative to evaluate 
the mechanical bids. 

The third plan is that prescribed by this bill, S. 1644; simply a 
requirement that the prime contractor list the subcontractors he in- 
tends to use. This is the plan used by the States of California, Idaho, 
South Carolina, and such companies as General Electric, Dow Chem- 
ical, Du Pont, Ford Motors, Republic Aviation, and Colgate-Palm- 
olive Co. 

This plan involves no additional administration on the part of the 
owner. It leaves all responsibility in the hands of the prime contrac- 
tor. The owner has “aie one person to deal with and one person to 
whom the owner may look for fulfillment of the contract. At the 
same time, the owner gets the benefit of active open competition for 
the mechanical subcontracts and the low competitive price for the 
mechanical work is reflected in the owner’s own price. 

The Cnuatrman. Is it not a fact that in talking about the private 
companies, they either have an architectural staff of their own or 
employ one for each job? 

Is it not a fact also that the Government has, in the last 15 years, 
practically adopted the same system in which for all major jobs they 
employ architect and engineering firms to do the planning? 

Mr. Geary. I believe that is correct. 

The Cuarrman. Under the normal fee system, they would also do 
the inspection work; is that right ? 

Mr. Geary. I believe that is correct. 

The CuHatrman. I know that, although we have a Capitol Archi- 
tect here, in building this new building an architectural firm was em- 
ployed to prepare the plans and do the inspection work. 

Senator McCietian. Let me ask you this question to get something 
clear in my mind. 

The prime contractor under this bill, bidding on a $5 million con- 
tract in which his lowest bidder on, say, the electrical work was $1 
million, would certify the name of that bidder as his subcontractor 
for the electrical work? 

Mr. Geary. The Smith Electric Co. of Squedunk, for example. 

Senator McCieiian. All right, but that does not preclude the prime 
contractor from playing it safe if he wants to and submitting his bid 
not on the basis of $1 million but he could submit it for $1,015,000 
or $1,100,000, could he not ? 

Mr. Geary. He could do that. 

Senator McCrieixan. But still the subcontractor would be bound 
to do the work for $1 million and thus the prime contractor could 
make another $50,000, we will say, out of the bid ? 

Mr. Geary. That would be a possibility but of course, competition 
among the prime contractors is going to prevent that. 

Senator McCretian. It likely will but it does not necessarily do so. 

In other words, after the prime contractor has secured a number 
of bids, he selects the lowest that he feels is the most responsible and 
he can still in his overall bid submit a bid that would increase that 
subcontract by, say, $50,000 if he wanted to? 

Mr. Geary. He could. 
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Senator McCretxan. But still, if he got the lowest bid and got the 
contract, therefore he might lose on some other item and yet make it 
up on this one? 

Mr. Geary. That possibility is there. He could do that. 

Senator McCuetian. In other words, he is not required, as I under- 
stand it, the prime contractor is not compelled to submit his overall 
bid on the basis of his lower subcontract bid. Am I right? 

Mr. Geary. No. He does not have to name the subcontractor’s price 
under this. 

Senator McCuietian. He does not have to expose the price? 

Mr. Geary. That is right. He only binds himself to deal with that 
concern whose name he submits. 

The Cuatrrman. However, is not this a fact that normally a prime 
contractor takes a certain amount over the subcontractor’s bid in fig- 
uring his general price to cover the necessary connections in there 
and other services that he renders in building, and the overage would 
not show up in his bid; he would simply add to the general construc- 
tion costs in other fields ? 

Mr. Geary. He probably would. 

The Cuatrman. Instead of saying $50,000 on one bid, he would 
add $150,000 to the whole estimate to cover unforeseen items, 

Senator McCriecian. The thought I had in mind was that after he 
gets all of his subbids, he estimates the amount of work he is going 
to do and what it is going to cost him and he probably adds a percent- 
age over and above to take care of general contingencies ? 

Mr. Geary. I think so. 

Mr. Cotirns. Mr. Geary, if you have a proposal calling for the 
awarding agency to list the various mechanical subcontractors who 
are to perform the various classes of mechanical specialty work, 
would that require the agency to examine each category of the mechan- 
ical specialty work listed by the general contractor ? 

Would the contracting officer have to examine the figures listed by 
the specialty contractors ? 

Mr. Geary. No provision in this bill to require that. However, 
the contracting agency might wish to do it and might have some ad- 
ministrative regulation of its own to do that. Nothing in this bill 
would prevent it either. 

Mr. Corns. I was just thinking as to whether this would impose 
additional administrative burdens. 

Mr. Geary. It would not. It does not require the administrative 
or the executive agency to do that unless it sees fit. I think most of 
them are already doing it. 

Mr. Coti1ns. Just merely listing the bids? 

Mr. Geary. Yes. 

Senator McCuetian. The only administrative function that might 
be required under this bill would be where the prime contractor might 
elect to make a change. Then the additional administrative function 
would come into play ? 

Mr. Geary. Why do you want it changed and how much are you 
going to save the Government ? 

Senator McCretian. That is right. 

Mr. Geary. Under this system, the general contractor would be care- 
ful to secure a large number of subbids from mechanical specialty 
contractors prior to submitting his own bid so that he could bid com- 
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petitively. He would have no incentive to shop after the award. By 
the same token, the subcontractors, realizing that their bids would not 
be shopped, would be not only willing to bid, but willing to submit 
their lowest possible figure in advance of the award. 

Subcontractors want no special privilege. They only want a sys- 
tem in which they can compete fairly and openly on a competitive 
basis. At present they cannot afford to invest the time and money 
necessary in preparing subbids if there is no reasonable protection to 
them in the event they submit the lowest responsible bid. 

The machinery or procedure which would be followed under this 
bill would also be to the benefit of the general contractors. Under 
present conditions, the ethical general contractor who refuses to in- 
dulge in bid shopping is at a competitive disadvantage with his un- 
ethical competitor who solicits the same bids with an intent to negoti- 
ate further after the award. 

Many general contractors who would like to follow their own 
ethical code feel forced into bid shopping at the present time because 
they don’t get enough subbids and they suspect the subbids they do 
get are padded in anticipation of shopping. 

If this legislation were enacted, contractors would have no trouble 
in getting as many subbids as they might request and they would get 
subbids carefully figured with a sharp pencil. The general con- 
tractor who wished to deal fairly with his subcontractors would then 
be under no disadvantage and feel no compulsion to negotiate after 
the award. 

Certainly the Federal Government, the country’s largest purchaser 
of construction services, should be as diligent in protecting its own 
interest in getting the lowest price as big industry is when it purchases 
construction services. This bill would give the Government such pro- 
tection. Moreover, the Federal Government has an interest in foster- 
ing open competition by independent small business and of preventing 
the unfair trade practice of bid shopping. This result would be ac- 
complished at the same time by S. 1644. 

I should also like to point out that this legislation has the approval 
of many other independent groups in addition to mechanical specialty 
contractors. For example, it has the hearty approval of many of the 
country’s leading architects and has been endorsed by local chapters of 
the American Institute of Architects and by leaders of the A. F. of L. 
craft unions directly concerned. I would like the privilege of reading 
here the statement, only half a page long, made by William Stanley 
Parker, of Boston, considered by many to be the dean of American 
architects. 

He has been for many years and still is chairman of the committee 
on contract documents of the American Institute of Architects, and 
he is the coauthor of the authoritative book on construction contracting 
procedure, the AIA Standard Contract Forms and the Law, 1954. 
Mr. Parker states, in a letter dated April 28, 1955, to Senator Kilgore, 
a copy of which has been furnished to me, as follows : 

I understand S. 1644 embodying a Federal Construction Contract Act of 1955 
is before a special subcommittee of the Senate Judiciary Committee of which 
you are chairman. 

I have studied the bill and have already written Senators Saltonstall and Ken- 
nedy in support of it. I have been connected, for many years, with construction 


industry problems and constructive efforts to solve them through the work of 
the Massachusetts Building Congress. One of the perennial problems has been 
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bidding practices when competitive bids are invited. As I am sure you are 
aware efforts have been made almost annually to secure congressional action 
that would improve bidding procedure for Federal public building contracts. 

It is frankly accepted by representatives of the Government that what is re- 
ferred to as bid shopping or bid peddling is common practice on Federal projects. 
I believe that is why many high-grade subcontractors decline to submit bids 
and that is not in the Government interest. If the Government will adopt a pro- 
cedure that will assure a subbidder that is the lowest responsible bidder getting 
the job at the figure he quotes, I believe this refusal to bid on Government proj- 
ects will disappear, to the great advantage of the Government and the industry. 

I hope your committee will see fit to give its approval to 8S. 1644, and request 
that this letter be made a part of your committee records. 


I cannot overemphasize the importance of Mr. Parker’s views, for he 
has spent the greater part of a long and illustrious career in promoting 
harmonious relationships within the construction industry. If there 
is any man who knows the answers to this complex problem, it is Mr. 
Parker for he has had the experience and stands in an objective vantage 
point. He is one ofthe Nation’s most outstanding city-planning archi- 
tects, serving as chairman of the City Planning Board of Boston and 
as a consultant developing long-range planning budgets for many 
cities. 

More than a score of years ago he was attracted, in his search for a 
sound practical basis for treating with ethical problems in general 
subcontractor relationships, to a plan developed by Professor Hud- 
dleston at the University of New Hampshire to require the listing of 
subcontractors and a form of bid depository on all work let by that 
institution. 

Under Mr. Parker’s guidance the Huddleston plan was incorporated 
in the Massachusetts statute on bidding procedure known as chapter 
480 and which was enacted to correct the faulty public construction 
during depression days that resulted from intense bid shopping and 
peddling. 

I should also like to quote for the record part of the very able 20-page 
opinion of Judge Murray of the Maryland circuit court in the case of 
Marling v. Board of Education in which he reviewed the action of the 
Board of Education of Baltimore County which had made, in 1952, a 
requirement that all prime contractors bidding on school buildings 
should list in their bids the names of their principal mechanical spe- 


cialty subcontractors. On the basis of several days of detailed 
testimony, Judge Murray stated: 


Actually the showing is that it stimulates competition, competition before the 
bidding rather than afterward, and competition resulting in a benefit to the board 
by means of a lesser bid price than the board would receive if the competition 
were between subcontractors after the award for the benefit of the general 
contractor. Here, under this requirement the board benefits from the competi- 
tion. Under the other method of selecting subcontractors, any benefit derived 
therefrom goes to the general contractor. Under this requirement, all general 
contractors are in competition with each other on the same subject matter and for 
the same purpose. There is no restriction on any of them, they compete and bid 
on an equal basis. So do the potential subcontractors. This is the plain intent 
of section 62. This requirement tends to avoid extravagance by prescribing a 
procedure which may reduce costs. No favoritism is involved because each 
bidder is free to select his own mechanical subcontractors, subject only to the 
same right of rejection as exists in more conventional bidding procedure and as is 
provided by the American Institute of Architects standard form of agreement. 
As has been pointed out, the difference is only one of method. More vigorous 
competitive bidding, for the board’s benefit actually results under this procedure. 


Before closing, I also ask leave to read into the record of the hearings 
a letter to the chairman from the Heating, Piping, and Air Condi- 
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tioning Contractors New York City Association, a copy of which was 
sent to us for this purpose. 
And this letter was addressed to the chairman of this committee. 


It has come to our attention that your committee will hold hearings on Fed- 
eral Construction Contract Act S. 1644 on May 12, 1955. 

The officers and members of this association would like to be able to attend 
to present testimony in support of this progressive legislation but find we will 
be unable to do so for the reason that the 66th annual convention of your 
national association is being held on that date at Houston, Tex., thus making 
it impossible for us to be present in Washington. 

Please be advised that our association is strongly in favor of this legislation 
which you have so ably championed and we respectfully suggest that you refer 
to the hearings held by the Senate and House Judiciary Committees on similar 
legislation (S. 848) in the 83d Congress for detailed discussion of the viewpoint 
of our industry. We heartily endorse S. 1644 and urge favorable action by your 
committee and by the Congress so that this legislation may be enacted this year. 
We assure you that favorable approval would be very much in the public 
interest. 


Mr. Chairman, I have quite a number of statements here that I am 
going to leave with you for inclusion in the record, but I have 1 or 2 
I would like to quote from. 

(The statements referred to are as follows :) 


STATEMENT OF Morton L. BANK, BANK ELEcTric Co., NEw York, N. Y. 


The creation of a fair and honest atmosphere in which subcontractors bid 
and perform work will attract a better class of operators to this field of en- 
deavor. The end result will be the general improvement in the relations of the 
parties of interest. 

The policy of bid-shopping has worked to the detriment of the Government. 
Unscrupulous general contractors have after the award, gone out and bought 
submechanical contracts for less and solely for their own advantage. This prac- 
tice has led subcontractors to be careless and high with their preliminary 
bid, for they realize that they still face negotiating. The Government pays the 
higher amount on a firm price and then the job is bought for less. Your better 
subcontractor avoids this type of work and the Government, the public and the 
legitimate contractors are the losers. 

Senate bill S. 1644 tends to eliminate this evil. Contractors bidding as a group 
will give their lowest and best prices at the time of bidding for they know that 
they will not have future negotiations. The Government and public will get 
the benefit of the best price and the better contractors will be attracted to bid. 
They will know that if their name is submitted they will not be subjected to 
the haggling and bargaining that is prevalent under the present system. 





STATEMENT OF J. R. MANN, E-J ELectric INSTALLATION Co., NEw YorxK CITY 


This bill if passed, will eliminate a great deal of the present abuses which sub- 
contractors are subjected to and the bid-peddling which is so prevalent in the 
building industry. 

We have suffered with this abuse for many years now with the result that 
there is practically no incentive for subcontractors like ourselves to bid to gen- 
eral contractors on public work. 





STATEMENT OF JoHN S. BrnpeR, VICE PRESIDENT, PFEIFER PLUMBING & HEATING 
CoMPANY, INc., LITTLE Rock, ARK. 


As a mechanical contractor, and speaking for my fellow mechanical contractors 
in Arkansas and throughout the country, the abuses we have suffered through 
bid-shopping, particularly on Federal projects and specifically at the Little Rock 
Air Force Base, now under construction, have definitely influenced us to look with 
disdain upon any desire to submit bids to the general contractors on this type 
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of work. I sincerely feel that the passage of Senate bill 1644 will greatly alleviate 
this situation. 





STATEMENT or K. D. WHITE, PRESIDENT, WHITE ELECTRICAL CONSTRUCTION Co. 
OF GEORGIA 


It is our experience that general contractors are not too ethical about their 
relations with their subcontractors and after being awarded a job will shop 
around in an endeavor to buy the services of subcontractors at a much more 
attractive price, and if they are able to do so, pocket the difference. 

The bill simply requires the general contractor to specify the sub-contractors he 
proposes to use, but does not require information as to the subcontract cost, ex- 
cept in the event of a switch which must be approved by the Government. This 
is a very simple bill and there seems to be no question that it is fair and will 
correct most of the inequities that now exist when subcontractors are bidding to 
the Government through general contractors, and we hope that it may receive 
your support. 


STATEMENT OF SAN FRANCISCO ELECTRICAL CONTRACTORS ASSOCIATION, INC., 
SAN FRANCISCO 8, CALIF. 


This bill should eliminate the unfair trades practices of bid shopping and bid 
peddling that are existing in the construction industry today. It will also save 
money for the Federal Government by materially increasing competition, and 
will place the Government in a position where it can evaluate all bids and thereby 
be certain that it will not be stuck with unqualified subs. 





STATEMENT OF R. W. SMITH, Forss-STanForD Co., AKRON, OHIO 


There is so much shopping on jobs of all kinds that it will be a comfort to know 
that we will be treated fairly on Federal work. 


STATEMENT OF Kart H. MAUSSER, PRESIDENT, MAUSSER ELEcTRIC Co., INC., 
BURLINGAME, CALIF. 


As a specialty subcontractor and a member of the National Electrical Con- 
tractors Association, we feel that this bill will correct certain unethical practices 
now prevalent in the construction industry especially where Federal agencies are 
concerned. 

While we are a small concern and do not often bid Government work, neverthe- 
less, we have viewed with alarm the attempts of certain operators to eliminate 
the specialty subcontractor and usually at additional cost to the customer be it 
Government or private citizen. 


STATEMENT OF C. W. HALL (PLUMBING AND HEATING CONTRACTOR), SANTA Rosa, 
CALIF. 


The passing of this bill will be beneficial to all concerned. We find that it isa 
waste of time and effort to bid jobs that do not require a subbidder listing. 

More of us will be interested in bidding jobs on Federal construction when 
S. 1644 is passed, requiring the listing of subbidders. 


STATEMENT OF W. E. JENKINS, PRESIDENT OF JENKINS ENGINEERING Co., INC., 
WASHINGTON, D. C. 


If this bill is successful in being passed, it certainly should materially benefit 
the Federal Government in receiving fairer prices for all estimated contracts. 
Anyone estimating a particular contract will then be assured that if the general 
contractor with whom he bids is awarded the contract, he, in turn, will get the 
subcontract. This will naturally stimulate more competitive bidding, assuring 
the Government a better job with qualified bids to evaluate. 
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STATEMENT OF B. THERON ‘BRADLEY, BRADLEY PLUMBING & HEATING Co., 
MONTGOMERY 5, ALA. 


This bill has been needed for quite some time and will protect the various sub- 
contractors as well as the Government, by insuring a better class of work on 
government contracts. It will eliminate unfair trade practices as well as a lot of 
uncouth bid peddling. 


STATEMENT OF E. J. ECKERT, PRESIDENT, A. J. Eckert Co., INc., NEw YORK 


S. 1644 will, if passed, largely eliminate the unfair trade practices of bid shop- 
ping and bid peddling, as practiced by general construction contractors who 
receive Federal contracts. 

This practice in the past has discouraged many electricians, plumbing and heat- 
ing contractors from bidding Federal Government work, which if continued, will 
result in the Government paying higher prices for the work in many cases. 


STATEMENT OF R. T. WATKINS, PRESIDENT, VENTURA CoUNTY, CALIF., MASTER 
PLUMBERS ASSOCIATION 


Our association feels sure that S. 1644 will eliminate the unfair trade practices 
used against both the contractor and the Federal Government. 


STATEMENT OF Roy E. Meyer, MEYER MACHINE, INC., RED WING, MINN. 


Bid shopping has been very prevalent on Federal construction work and I be- 
lieve this bill will eliminate and help protect all mechanical contractors who 
submit legitimate bids. 


STATEMENT OF GEORGE F. BEAYER, BEAYER ELECTRIC Co., SAN FRANCISCO, CALIF. 


Of late we note the increasing tendency on Federal construction of bid shop- 
ping and bid peddling in our business and other business leaders state that the 
same practice exists in their lines. 

We believe S. 1644 will help eliminate these practices. 


STATEMENT oF C. L. Lewis, C-L Exectric Co., PocaTELLo, IDAHO 


The necessity for this bill is a natural result of the method in which mechan- 
ical contracts have been handled over the past few years by the general con- 
tractors. Not all, but quite a portion of the general contractors have fallen 
into a habit of not only peddling bids on Federal work as well as other types 
of work, but also chiseling the mechanical contractor to the point where, in 
lots of cases, he has not only lost money, but has gone broke. This is an un- 
fortunate condition and, in my opinion, is the fault of the mechanical con- 
tractors themselves, to a great degree, but the method of handling the bidding 
is not right, and I think this bill would be a great help and in the right direc- 
tion to correct it. It would not cost the Government on any contract any more 
money if the general contractor names his subcontractor for in no cases that 
I have ever heard of, does the general contractor reduce his price to the owner 
or the Federal Government if he is successful in chiseling or reducing the price 
of the mechanical contract. 


STATEMENT OF L. H. Eacert, L. H. Eacert Co., New York, N. Y. 


Many general contractors are merely brokers in the construction business, 
and do not perform the work themselves, not even their brickwork; they fre- 
quently sublet everything. The game is to do a lot of bid-shopping and bid- 
peddling, and to give it out to the cheapest contractor, regardless of responsi- 
bility, know-how, or experience. The result is that the Federal Government 
often gets an inferior installation, in particular, in the mechanical trades, such 
as heating, plumbing, and electrical work. 
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STATEMENT OF H. A. OrrutTt, Sr., ENTERPRISE ELECTRIC Co., MARYLAND 


We feel that this bill, without question, is a step forward and in the right 
direction for economy and progress, and we are extremely interested to see it 
approved and become law. 


STATEMENT oF M. J. Buzze_Lt, BuzzeELt ELEctrRic Works, SAN FRANCISCO, CALIF. 


This bill, if passed, should eliminate unfair trade practices of bid peddling 
and bid shopping, assuring the Federal Government of obtaining competitive 
bids by qualified contractors of the mechanical specialty trades. 


STATEMENT OF ARTHUR R. NAGEL, A. R. NAGEL Co., CINCINNATI, OHIO 


We never bid on Federal work, for only one reason, that is your bid is shopped 
to anyone who wants to try to take the job for less than you have bid. 


STATEMENT OF WM. E. Kurtz, SHAW ELEctTRIC Co., LIVONIA, MICH. 


S. 1644 has the whole-hearted support of our organization. 
In our experience we have felt the abuses of bid shopping by certain general 
contractors. 


We believe that this bill, if passed, will give the Government a better job at a 
better price. 


STATEMENT OF Epwarp G. SICHERMAN, JAs. H. MartTINn, INc., NEw York 36, N. Y. 


Our company and countless others in the mechanical trades have practically 
stopped bidding United States Government work because of the evils created by 
bid peddling. The writer is quite sure that many other qualified contractors have 


also stopped bidding, resulting in lack of competition and higher prices to the 
Government. 


STATEMENT OF R. N. FLEISCHMAN, PRESIDENT, FLEISCHMAN PLUMBING Co., INC., 
WHITTIER, CALIF. 


S. 1644 is very important to me as a contractor and to the country as a whole, 


because it will serve to eliminate unfair trade practices of bid shopping and bid 
peddling. 


STATEMENT OF FRANK WALLACE, C. WALLACE PLUMBING Co., INc., DALLAS 2, TEx. 


It has been this company’s experience in a period of over 50 years that the 
antiquated methods of the Federal Government receiving bids in its various 
departments has cost the taxpayers in their life endeavors many many hundreds 
of millions of dollars. The bid shopping and bid peddling and chiseling by the 
selected few that are allowed to bid direct to the Government has only resulted 
in increased profits to that small segment of the American public and has resulted 
further in the Government being forced to accept, as we construe it, “a pig in a 
poke” in that the Government cannot have any control over incompetent sub- 
contractors of the prime contractors, but is obliged under the present construc- 
tion regulations of the Federal Government to allow a general contractor to use 
subcontractors at will in order to build Government buildings with the taxpayers’ 
money despite numerous instances in which these same subcontractors have been 
shown to be inferior in every respect. 


STATEMENT OF ROBERT TOUGHER, TOUGHER HEATING & PLUMBING Co., INO., 
ALBANY 4, N. Y. 


As a plumbing, heating, ventilating and air conditioning contractor of New 


York State, we fully support this bill and urge early and favorable action by 
the Senate Judiciary Committee. 
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STATEMENT OF CLAUDE E. HoskKINS, SUNSET PLUMBING Co., WHITTIER, CALIF. 


We feel that S. 1644 will be of great benefit to all plumbers as well as all 
other specialty subcontractors and will also save money for the Government. 







STATEMENT OF C. J. Littze II, C. J. Lirtte & Son Co., Younestown, OnI0 





As a specialty contractor we know what bid shopping is. If we, as reputable 
contractors for plumbing and heating work, can be assured that our bid, if low, 
will be used by general contractors bidding on Federal work; and will be so 
ae with their bid, we probably will be interested in bidding on Government 
work, 

We do not, as a rule, figure Federal work, but we would be much more prone 
to do so if this bill were passed. 









STATEMENT OF RosBert B. BRIcHER, BRICHER PLUMBING Co., Dayton, OHIO 





As plumbing contractors, small-business men, and, most important, United 
States citizens interested in good government, we are indeed very pleased to hear 
of the introduction of the Federal construction contract bill, S. 1644. 

We are only sorry a bill of this nature was not offered sooner. 








STATEMENT OF STEPHEN BepuarREK, G. H. & J. T. Ketty (ExLecrricat ConrTract- 
ING AND ENGINEERING), ELmrra, N, Y. 







As one of the mechanical specialty contractors who would be greatly benefited 
by the elimination of “bid shopping” and “bid peddling,’ we would like to urge 
early favorable action. Besides our own personal viewpoint, we believe this bill 
will enable the Government to obtain qualified work as well as monetary savings. 







STATEMENT OF Met DENNETT OF MEL DENNETT ELEcTRIC, SAN BERNARDINO, CALIF. 





In most cases we act in the capacity of subcontractor and endorse the pro- 
vision of the act as written. We feel that if the act is passed and properly exe- 
cuted and enforced the habit of some contractors to negotiate after award and 
to play favorites will be eliminated and will offer all subcontractors an oppor- 
tunity to compete on a predetermined basis. In turn the monopolies now enjoyed 
by some subcontractors would be eliminated and spread work throughout the re- 
spective trade crafts. 










STATEMENT or W. S. RussELL, SECRETARY, THE HUFFMAN WOLFE Co., COLUMBUS, 
OHIO 







As a mechanical specialty contractor, we are very interested in S. 1644. We 
desire no special benefits—only the establishment of fair bidding procedures for 
Government construction jobs. 

The frame work of our American economic system is based on fair and open 
competition, therefore, every constructive action such as S. 1644 strengthens our 
basic framework by eliminating the unfair practice of “bid shopping.” 










STATEMENT or J. H. Mertz, J. M. Fisher Etectric Co., SaAtinas, CALIF. 


The need for this legislation was dramatized again last month when the suc- 
cessful general contractor on a million-dollar-plus job at Fort Ord, Calif., re- 
fused to answer all questions regarding the successful subcontractors then 
quickly left town. Now a number of subcontractors who did not originally bid 
the job are moving in to start work. S. 1644 plus our local bid depositories will 
eliminate most of our troubles along these lines. 
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STATEMENT OF NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION, CENTRAL NEW 
YorK CHAPTER 


It is the feeling of this chapter that this bill will result in material savings to 
the Federal agencies as well as eliminate various unfair practices now present 
in Federal construction bid letting. 

We will appreciate your favorable report of S. 1644. 


STATEMENT OF ASSOCIATED PLUMBING CONTRACTORS OF SAN GABRIEL VALLEY, INC., 
MONROVIA, CALIF. 


This association represents approximately 100 plumbing contractors in the 
San Gabriel Valley. Many of our members are engaged in Government building 
projects, and this bill is of vital importance to them as well as the people of 
our community inasmuch as it will save our Government a great deal of money 
and eliminate unfair trade practices such as bid peddling and bid shopping. We 
want to go on record as supporting fully S. 1644. 


STATEMENT OF STEVE AUGERINES, VICE PRESIDENT, PIRONE Co., INC., CATONSVIILE,,. 
Mp. 


Having read a copy of S. 1644, I can see where it will be of great help to. 
the Government and to the mechanical specialty contractors. I am for this bill 
100 percent. 


STATEMENT OF EDWIN PIERCE, Ep. PIERCE ELEcTRIC Co., INC., VALLEJO, CALIF. 


Our own State (California) requires the general contractor to list on his bid 
proposal, the names of all subcontractors involved in the project. This law has 
been on our statute for many years and has worked wonders with our legitimate. 
subcontractors, who know they are protected in figuring public work. 


STATEMENT OF W. T. Lanapon, LANGDON & HUGHES CONSTRUCTION CorpP., 
Utica 2, N. Y. 


This measure should help to eliminate bid shopping. While all general con- 
tractors do not follow these practices I am sorry to say that there are many who. 
do and it is really a blot on our industry. 

Not only do legitimate contractors suffer but the awarding authorities and 
their clients in many instances are the victims of inefficient, unskilled work- 
manship on their projects. 


STATEMENT OF S. KvarRuUsTROM, Kay’s ELectric Co., OAKLAND 5, CALIF. 


Electrical contractors having small business such as ours are hopeful that by 
setting a good example through the adoption of this legislation to bring about 
economically sounder, as well as fairer trade practices. 


STATEMENT OF H. E. WAGENHEIM, H. E. NEUMANN CO., WHEELING, W. Va. 


We know that your committee will foresee the many favorable advantages 
for the Government in the passage of this legislation as well as the benefits to 
the construction industry in general by the elimination of some of the unfair 
practices prevailing today. 


STATEMENT OF CoLLis J. HILL, COVINA PLUMBING Co., INC., CovINA, CALIF. 


Since we are in the mechanical specialty work on Government building proj- 
ects, this bill is vitally important to us as it will stop bid shopping by prime- 
contractors. The enactment of this bill will save the Government money on. 
many projects and eliminate unfair trade practices. 
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STATEMENT OF HENRY ALBERT, JR., HENRY ALBERT, JR. & Co., INC., MARYLAND 


It is indeed gratifying to know that the Judiciary Committee is conducting 
hearings on S. 1644, in cosponsoring the Federal construction contract bill. I 
trust that you will favorably report the bill and that it becomes law. It is 
indeed unfortunate that in this day and age it is necessary to pass laws in order 
to make people play the game fairly. However, there seems no alternative in 
averting catastrophe for the subcontractors. 


STaTEMENT or S. H. Harris, Secretary, Hargis BrorHers PLUMBING Co., 
MINNEAPOLIS, MINN. 


It is so right to insist on eliminating the unfair practices of bid-peddling which 
hurts the legitimate small mechanical specialty contractor at an increased 
monetary expense to the Government. 


SrATEMENT OF ALLAN N. ANDERSON, PIONEER Power SALES, INc., St. PAUL, 
MINN. 


In the past, we have sent bids to general contractors as a mechanical specialty 
subcontractor and have felt that we might have been a victim of so-called bid- 
shopping and bid-peddling. As you may know, a considerable amount of time 
and money is spent preparing a bid. The situation of “shopping around for 
lower bids” has reached such a stage that, frankly, we as a comparatively small 
contractor cannot afford to spend the time and money to prepare bids. As a 
result, we have had to pass up bidding as a subcontractor on all Government 
jebs. 


STATEMENT or S. F. Hitt, Hitz Etectric Co., Inc., Los ANGELES, CALIF, 


Legislation of the type of S. 1644 is something that is sorely needed, not only 
as a means of eliminating some of the ills that exist in the construction industry, 
but also in protecting the interests of Government as a whole. 


STATEMENT oF C. E. Cartson, INDUSTRIAL Pipine Co., IRoNwoop, MIcH. 

The unfair trade practice called bid-shopping is very detrimental to our 
industry. It has now reached greater proportions than ever on Federal con- 
struction. 


STATEMENT OF P. J. RaucH Co., San Jose, CALIF. 


In at least one instance, my firm has been the victim of a general contractor 
shopping around for a lower bid after using my bid in obtaining his contract 
at Moffett Field. Cost of estimating, compiling and bidding the mechanical 
work of many projects will exceed the general contractor’s cost of estimating 
these projects, consequently the loss of a contract due to bid shopping, is a 
major loss in the operation of our business. 


STATEMENT oF F. J. Berts, KENNEDY ELectric, CoLuMBUs, OHIO 


A very serious situation has developed because the general contractor is not 
now required to name his subcontractors. Little specialty contractors like 
myself are at the mercy of the general contractor and other specialty contractors 
who would do anything to get a job. 

Consequently, the quality of construction, which should be of the highest, 
suffers when a specialty contractor underbids a job just to get it. That type 
of contractor then will cut every corner to make out on a job not fairly bid off. 


It is very important that the general contractor specifies and names all his 
subcontractors. 
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STATEMENT oF C. L. FREEMAN, W. C. SHINN PLUMBING & HEATING, 
Los ANGELES, CALIF. 


I sincerely believe that S. 1644 is in the interest of the people since the bill, 
if passed, will strike a blow. against unfair trade practices such as bid-shopping 
and tend to give the Government value received for moneys expended. 


STATEMENT OF MONTGOMERY MASTER PLUMBERS ASSOCIATION, MONTGOMERY, ALA. 


There is a great deal of bid-shopping by unethical general contractors after 
they are awarded the contract. This is not fair to the ethical general contractor, 
or the mechanical specialty subcontractor. We are certain this bill, if passed, 
will eliminate this unfair practice and make bidding on Government projects 
more desirable. 


STATEMENT OF FRANK J. LILLY, PRESIDENT, PIPING CONTRACTORS Co., 
CoLUMBUs, OHIO 


Piping Contractors Co. is in the category of small business and in the past 
we have done considerable work for the Government but in recent years we have 
declined bidding on this work only because, from experience, we knew that each 
time we quoted the prime contractor our bid was shopped to such an extent 
that it was impossible for us to receive a fair price for work in our line. When 
bill S. 1644 becomes a law we will again bid on Government work, as we feel 
this bill will tend to discourage bid-shopping. 


Mr. Geary. Here is one from Mr. Don B. Clayton, president of the 
National Electrical Contractors Association, who is an active electri- 
cal contractor in Birmingham, Ala.: 


On April 29, 1954, the Army Engineers at Savannah, Ga., opened bids for an 
electrical installation of the estimated value of $340,495.58. In this particular 
instance, the Government took bids directly from electrical contractors. 

It received 32 bids, as listed on the attached tabulation, the lowest of which 
was $238,664.57. Electrical companies submitted bids from as far away as Okla- 
homa City, Dallas, St. Petersburg, and Nashville. The low bidder was from 
Charlotte, N.C. The contract number was ENG-—09-133-54-27. 

On the same day, in the same town, 1 hour later, the Army Engineers opened 
bids from general contractors for work on the hanger building, known as con- 
tract ENG-09-133-54-48, which contract involved approximately $100,000 worth 
of electrical work. The opened bids showed that in preparing prime bids the 
prime contractors had received and had the benefit of only three bids from 
electrical contractors. 

The difference is the danger of bid shopping where one prime bid is taken and 
no listing provision protects subcontractors. Obviously, the Government will 
get a lower price where there are 32 bona fide bids than it will where there are 
only 3. 


f In other words there were 3 as compared to 32 when the bid was 
irect. 

Senator McCieitian. How did those projects compare in size? 

Mr. Geary. One was about $300,000 worth of electrical work and 
the other $100,000. 

The 1 on which 82 bids were submitted was $300,000. 

Senator McCrietian. That was the larger? 

Mr. Geary. That was the larger. 

re McC.iexxaNn. It would naturally receive more bids than the 
smaller. 

Mr. Geary. Well, it might, but I am not sure that I would agree 
entirely with that because the same contractor who might be interested 
in a $100,000-project might not be interested in a $300,000-project. 
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The Cuatrman. In other words, there might be some subcontractors 
who could not take a $300,000 contract ? 

Mr. Geary. That is correct. 

Senator McC.e.ian. That is the point I was making as to why 
you got a greater number. 

Mr. Geary. The difference is not so great but the illustration is 
that in one instance the Government got contract bids direct and got: 
32 bids. 

In the other instance, they were included in the general contract and 
there were only three bids from electrical contractors. 

Senator McCrietian. How do you establish that? How did the 
Government establish the fact that there were only three bids / 

Mr. Geary. Mr. Clayton has submitted the information and he is 
here and is prepared to support it. 

Senator McCuiettan. The Government would have no way other 
than by reporting from the general contractor ? 

Mr. Geary. That is right. 

We have the 32 and their amounts which, of course, were tabulated 
and published. The others we do not have on the same basis. 

I have another statement here which comes from Mr. E. R. Eden- 
field of Nashville, Tenn. I would like permission to read it. 


Mr. EDENFIELD. I appreciate having this opportunity to present briefly the rea- 
sons why I favor S. 1644, the Federal construction contract bill. 

My name is E. R. Edenfield. I am president of the Edenfield Electric Co., Inc., 
Nashville, Tenn. 

This company was established in 1935 to carry on extensive electrical construc- 
tion for the Federal Government and large industrial and commercial customers 
in private industry. It specializes in commercial and industrial electrical con- 
struction, transmission and line construction, power station construction, and 
marine electrical work. 

It was one of the first major atomic energy electrical contractors, performing 
major installations at Oak Ridge, Tenn. Since then it has been handling major 
atomic work in Tennessee. About half of the company’s work is on direct con- 
tract with the owner or awarding authority and about half as subcontracts 
through general contractors. 

I doubt that the evils of bid shopping and bid peddling are more prevalent or 
vicious anywhere in the United States than they are in our area. And this situa- 
tion is getting worse, rather than better as time goes on. 

These unfair practices affect all branches of the mechanical specialty industry, 
not just electrical contractors. 

General contractors complain constantly that subbids reach them late—fre- 
quently just a few hours before the time set for opening the general bids. This 
condition exists because subcontractors have learned from sad experience that it 
is unwise to submit their bids earlier because then the bids are subject to misuse. 
A late submission of a subbid means less time to shop or to reveal the figures to 
a competitor. 

This situation will be corrected only when the subcontractor receives some 
assurance that his bid will not be misused. In my opinion, 8S. 1644 will help 
materially in so far as Federal construction is concerned. 

It is clear that the many advantages flowing from full and fair competition 
among bidders, general and subcontractors alike, are not now accruing to the 
Federal Government on its construction projects. Neither are these advantages 
likely to be enjoyed by the Federal Government as long as bid shopping rolls 
merrily on. 

In this area a number of specialty subcontractors refrain entirely from bidding 
on government jobs. Some bid infrequently and then only to general contractors 
in whom they have confidence. Others submit artificially high bids in order to 
be in a position to reduce the price when bid shopping starts in earnest and this 
usually is after the opening of the general bids. The net result is that rarely 
does the general contractor, especially the notorious bid shopper, and they are 
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known to the trade, get the best price. This causes the general contractor to 
gamble that he can get the work performed for less than the quoted prices and 
to set his general bid sufficiently high to cover the additional risks assessed as 
a result of the gamble. The pricing of construction then becomes more of a 
guessing game than a business transaction. 

Obviously bid shopping is not a one-way street. It takes two for the practice 
to be engaged in. The general must find a sub who is willing to participate. 
And in an industry as highly competitive as specialty contracting is in this area 
it usually is not too difficult for a general to persuade or force a small sub to 
take a job at a price too low to permit completion according to specifications at 
a profit to the sub. 

The ethical sub, therefore, finds himself in a position where he must take a 
job at less than he knows he should, or limit his bids to general contractors in 
whom he has confidence, or go out of business entirely. And the more subs that 
leave the field, the more likelihood there is of restricted competition and ulti- 
mately inflated prices to the customer. 

Attempts have been made to eliminate or at least reduce the prevalence of bid 
shopping and bid peddling. These efforts have not been fruitful both because 
of the human element involved and because of the highly questionable legality 
connected with using certain means that might prove effective. 

We can talk all we want to about bid shopping and bid peddling being industry 
problems that should be solved by industry itself. These evils never can or never 
will be eliminated by industry itself. It will take legislation such as S. 1644 
before these undesirable practices can and will be curbed on Federal construction. 

That, Mr. Chairman, closes my formal statement. 

I would be glad to answer any further questions that you may have. 

The Cuarrman. Are there any questions, Senator McClellan? 

Senator McCietian. Who opposes this legislation ? 

Let us get the thing in focus a bit. 

Mr. Geary. It is opposed by representatives of Associated General 
Contractors and possibly by several Government agencies. I am not 
sure about that. Neither am I sure that the Associated General Con- 
tractors will oppose it this time although they opposed a bill of similar 
nature a year ago. 

Senator McCieixan. I thought you referred in your statement to 
a number of general contractors that supported this legislation. 

Mr. Geary. Yes, sir; a lot of general contractors would support it. 
I am talking about the organization that represents the general con- 
tractors who opposed it before. 

Whether they will oppose it this time, I do not know. Maybe they 
are here to support it. If they are, I want to congratulate them. 

Any further questions, gentlemen ? 

The Cuarrman. Is it not a fact that at the hearing before, one of 
the objections by Government agencies was that it was a problem of 
supervision with them ? 

Mr. Geary. Yes. One of the criticisms offered by certain of the 
Government agencies was that it involved more administrative detail. 
We did not agree with that because we found that, actually, the 
Government agencies were doing all of that administrative work 
anyway but, nevertheless, the criticism was offered. 

This is a more simple procedure. . 

The Cuarrman. Also, if they happen to get a bad job they have a 
lot more administrative detail getting it straightened out than if they 
got a good job in the first place ? 

Mr. Geary. Yes. 

The Cuarrman. Thank you, Mr. Geary. 

Mr. Geary. Thank you, gentlemen. 

The Cuarrman. Mr. Claude Detweiler of Twin Falls, Idaho? 





FEDERAL CONSTRUCTION CONTRACT ACT 63 


STATEMENT OF CLAUDE DETWEILER, PRESIDENT AND GENERAL 
MANAGER OF DETWEILER BROS., INC., AND POWER ENGINEERS, 
INC., TWIN FALLS, IDAHO 


Mr. Derwerter. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Detweiler, please state your name and address 
and official connections with the contracting business. 

Mr. Derwemer. May I read my statement, Mr. Chairman ¢ 

The Cuarrman. All right. 

Mr. Derwetter. Mr. Chairman and gentlemen, my statement will 
only require about 4 minutes. 

It is a real pleasure to have this opportunity to appear before you 
in support of the Federal construction contract bill. 

My name is Claude Detweiler and I am a resident of Twin Falls, 
Idaho. I am president and general manager of Detweiler Bros., Inc., 
and Power Engineers, Inc., corporations which do mechanical con- 
tracting work and electrical contracting work. 

We also do power and telephone-line construction and general 
contracting. 

Accordingly, our companies are members of the Associated General 
Contractors, as well as the National Association of Plumbing Con- 
tractors, the National Electrical Contractors Association, and the 
National Heating & Ventilating Association. 

We operate in eight States of the Rocky Mountain area and have 
bid on jobs as contractors as far east as Ohio and Michigan. 

Included in our business has been extensive Federal work, amount- 
ing to approximately $7 million over the past 5 years and I believe 
I am familiar with the problems and practices of the contracting in- 
dustry in relation to Federal construction contracting. 

May I insert that we do general contracting only on Federal work. 

I have long felt that the practice of bid shopping which is preva- 
lent wherever the owners or purchasers of construction have not es- 
tablished procedures under which it is unlikely to occur, is the greatest 
obstacle to progress in the construction industry. 

The practice keeps contracting methods unbusinesslike, subjects 
contracting to a high degree of speculation and lowers the volume 
of construction by keeping the cost artificially high. 

Senator McCiettan. How does that lower the cost of construc- 
tion? I thought construction probably went on anyhow. 

Mr. Derwetter. No, Senator; particularly in private work we find 
that if costs get too high, the owners decide to defer construction. 

That would not be true so much in Federal work as in private. Of 
course, this evil is in all phases. 

Senator McCuextian. This bill will not reach the evil in the private 
construction ? 

Mr. Derwerter. That is true. However, we do feel at the present 
time the Federal Government is the largest contracting organization 
set up to do the most work. We feel if we can curb this practice of 
bid shopping on Federal work, it is likely to toss a pebble in the 
brook and the still waters will reach out and help private construction. 

Senator McCietian. You think if you can get the Federal stand- 
ards established in the Federal construction program, it will tend to 
cause private industry and private enterprise to follow it because 
they would be bidding on both and the same standard will prevail ? 
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Mr. Derweruer. Yes, we are very hopeful of that. 

In my own State of Idaho I have taken the lead in attempting to 
have established on State construction projects a system of letting 
contracts under which this destructive practice could not readily 
exist. In this connection I studied the contracting procedures adopted 
by various private and public owners to secure a low competitive price 
and prevent bid shopping. In my opinion legislation requiring the 
general contractor to list his principal mechanical subcontractors is 
the most reasonable, practical, and beneficial system. 

_ I am glad to say in 1953 the State legislature of Idaho enacted 
into a law a subcontractor listing statute applicable to State projects 
very similar in form to the present form of S. 1644. 

I was interested to note that in the hearings on S. 848 in the last 
Congress, the Commissioner of Public Buildings, W. E. Reynolds, who 
testified against S, 848, suggested that the happiest solution for the 
Federal Government would Be an act similar to that then just passed 
by the Idaho legislature. The bill you gentlemen now have before 
you is very close, indeed, to the Idaho legislation. The very slight 
variations are undoubtedly preferable for Federal works, S. 1644 be- 
ing more flexible in that each contracting agency may designate the 
categories of mechanical specialty work whereas they are expressly 
enumerated in the Idaho statute. 

The Idaho statute appears to be operating effectively indeed and 
to the satisfaction of the entire construction industry in the State. 

As a matter of fact within the past month several general contrac- 
tors in my area have told me they felt this State legislation had been 
very helpful to them and that they believed S. 1644 would be equally 
beneficial to them on Federal jobs. They said they intended to write 
their Senators and Representatives expressing support of S. 1644 to 
establish the same procedure on Federal works. 

Our neighboring State of California has had a similar listing 
statute on the books since 1941. My information is that it also oper- 
ates very well and to the satisfaction of the general contractors, the 
subcontractors, and State officials. It is interesting that the Cali- 
fornia State Builders Exchange, which includes in its membership 
most of the large general contractors in California, is an enthusiastic 
supporter of listing legislation in the nature of S. 1644. 

I am also informed that a more complex but somewhat similar 
Massachusetts statute is well accepted by all segments of the con- 
tracting industry in that State. Again the Massachusetts Building 
Trades Employers’ Association is an enthusiastic supporter of list- 
ing legislation and I was pleased to read in one of the last few issues 
of the monthly magazine published by the Associated General Con- 
tractors a very favorable article on the operation of the Massachusetts 
law. I refer to the article which appeared in the Constructor for 
November 1954. 

Before closing I should like only to refer to some of the particular 
experiences of my own firm on Federal construction contracting as 
an illustration of the urgency of the problem. 

In a 6-month period last year our firm spent approximately 
$20,000 in figuring subbids on Federal projects on which we were the 
low bidder but nevertheless did not receive a contract. The cost of 
bidding mechanical work now normally runs 1 percent to 2 percent 
of the total cost of such work. It is uneconomical] for that firm to con- 
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tinue under these conditions. We are now very hesitant to figure 
Federal jobs unless, of course, we may bid directly to the Govern- 
ment as general contractor as we recently did successfully on the 
Mountain Home Air Force Base central heating plant. 

An incidental, but no less unimportant result of bid-shopping I 
should like to mention is the inordinate delays it causes. I am now 
working on one important Federal project on which the commence- 
ment of construction was held up nearly a year while the prime con- 
tractor was attempting to further negotiate his subbids. 

We held up bidding on other work because we expected at any 
time that we would be called upon to perform this work. So we did 
not bid a lot of work which we otherwise would have done if we had 
been informed that we would or would not get the work. 

Subcontractors are not asking for any favors or advantages, just 
a fair break. The result will also be a fair break for the Government 
on construction prices. 

I can honestly and conscientiously ask you to support this bill and 
hope you will see your way clear to do so. tana 

Senator McCietian. The reason you did not bid the other work 
was because of your inability to perform both ? 

Mr. Derwetter. That is right. As it turned out, we were called 
upon to perform the electrical work in this particular instance but 
we were told that they were able, after a year’s effort, to get a lower 
price on the plumbing and heating so they obtained another contrac- 
tor for that and, after a year’s delay, we were called upon to do the 
electrical, and in the meantime prices had advanced and we had that 
to contend with. 

Mr. Cotirns. You mean the contract had been awarded to the gen- 
eral contractor ? 

Mr. Detwetter. That is right. 

Mr. Cotirns. Then there was a delay of a year? 

Mr. Detrweiter. A delay of a year before the general started the 
work before we were advised whether we would be called upon to per- 
form the work. 

When he finally did, he said, “We cannot beat your electrical but we 
can the plumbing and heating.” 

Senator McCretuan. In submitting those bids, is there not a time 
limit within which they must accept or reject them ? 

I would think normally it would be that way. 

Mr. Detwemer. There is a time limit for completion but in this par- 
ticular case we kept telling the contractor, “What about your 
penalty?” 

He said, “I do not have to worry about that.” 

Senator McCietian. Was that a Government contract ? 

Mr. Detwetter. Yes, sir; it was for wing hangars for an airbase and 
they were anxious to have them complete it but there was apparently 
no penalty on it. However, that is what we run into on this bid- 
shopping practice. 

Senator McCietztan. Are you sure that delay is attributable ex- 
clusively to the bid-shopping procedure that is followed ? 

Mr. Detwetter. In this particular case, we are. 

Senator McCietian. Why does our Government tolerate that? Do 
you have any explanation for that? 
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Mr. Detwetter. I cannot explain it except I do know in this particu- 
lar case the area colonel who was in charge of the Walla Walla office 
retired about 6 or 8 months ago, and he immediately went to work for 
this contractor. 

Other than that, I do not know. 

Senator McCietian. That might be a better explanation than any. 

Mr. Derwetter. I would like to state that all we are asking is that 
we be granted the same protection on our bids from the general con- 
tractor that he enjoys when he bids with the Government or the owner. 

In other words, if a general subcontractor submits a low bid, it is 
respected, and he is awarded the contract. All we ask is that he grant 
us that same courtesy and that same protection be extended to us on 
Federal work. 

Senator McCretxian. That is if he uses your bid as a basis for his 
prime bid? 

Mr. Detwerter. Yes, sir. If he does not use our bid, we are com- 
plainine. 

Senator McCrietian. Do you feel that there is a problem here that 
should be corrected, do you feel it so keenly that you have volunteered 
to come here ? 

Mr. Derwerttrer. At my own expense. 

Senator McCietian. The expense of your company to try to con- 
tribute to the committee’s understanding of it and the Congress’ 
understanding of it so that it might consider adequate legislation? 

Mr. DerweiLer. That is correct, Senator. 

I mentioned that we do general contracting only on Federal work 
and, that is, the only reason we do prime contracting on Federal work 
is to get away from submitting bids to contractors because the con- 
tractors will not treat us fairly. 

Senator McCiextian. On Federal work you never submit subbids? 

Mr. Detwetter. Oh, yes; we submit subbids but where a job will 
run predominantly mechanical, electrical and plumbing and heating, 
we will get a subcontract on the building force and we bid the job as 
the prime contractor. 

Senator McCietian. Do you have the same practice on the build- 
ing portion in the subcontracting on that as you do on these special- 
ized fields ? 

Mr. Derweiter. No, we select the contractor with whom we want 
to work, we get a price from him and we ride through. If we get the 
job, we pass it on to him at whatever figure he gives us. 

Of course, there is not too much of that type of contracting. 

Senator McCietuan. From your general experience in this field, 
what percentage of, we will say, eligible and qualified, contractors in 
the specialized field refuse to submit or decline to submit subbids to 
general contractors on Federal Government work ? 

We have some idea from the general testimony here but from your 
general observation. 

Mr. Detwetter. I would say, Senator, that those who are declin- 
ing to bid are increasing and as other types of work increase, there 
is a decrease of interest in Federal work. 

Senator McCietian. In other words, they get out of that field? 

Mr. Detrweter. That is right. 

Senator McCrietian. And try to find other work ? 
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Mr. Derwetter. In our own company, if we can keep busy on non- 
Federal work, we will. 

I would say at the present time there is less than half of the qual- 
ified subcontractors, mechanical subcontractors, who will bid on Fed- 
eral work. 

Senator McCietxan. Less than half of them? 

Mr. Derwerer. Less than half of them. These evils do not exist 
so much in private work. We can go to a private owner and sell our 
company to them and we can go to a contractor and sell ourselves 
to them. We have lots of work where we are not low bidders because 
we do a better class of work, but on Federal work that does not count 
for anything. 

As a result, the evils have grown more on Federal work than on 
private. 

The Cuatrman. Is it not also the fact that in World War IT you 
could practically make a subcontractor or contractor bid on work to 
get work because restrictions on materials were so tight that he would 
give up private work and take Federal work in order to get material 
to operate ? 

Mr. Derwetter. That is right. 

The CuatrmMan. That has been removed now and the private work 
has become more desirable ? 

Mr. Derwetter. That is correct. The Federal work we take only 
to fill in rather than seeking it. We take it only as a last resort. 

The CuarrmMan. For instance, I know of one company in my State 
which does excellent work. They had a 3-year backlog of orders 
when World War II started and they changed over to Federal work 
because they make wooden cabinets and they could not get wood for 
those cabinets. 

Mr. Detwetter. That is true. 

Mr Coturns. Mr. Detweiler, Senator McClellan may have already 
covered this point, but, is it your view that apart from correcting cer- 
tain trade practices which are now prevalent on Federal construction 
work, this bill might bring about more economical Federal construc- 
tion as far as savings to the Government are concerned ? 

Mr. Derwerer. That is true, Mr. Collins, for this reason: We are 
in business and if we are put to an additional expense to do certain 
work, we are going to charge for it. By the same token, this bid-shop- 
ping practice has resulted in, and I do not say this disparagingly, but 
in a poorer class of contractors accepting cheap work and doing a 
poorer class of work. We do not want to get into that category. 

If we bid on Federal work, as conditions now are, we automatically 
place ourselves in that category. Now, if the industry is elevated 
and lifted up to a higher level, the Government will get more for their 
dollar than they are getting today. 

_ The Cuammay. It is not just a savings in dollars but it means get- 
ting better quality work? 

Mr. Derwetter. That is very true. 

The Cxatrman. Which means longer life? 

Mr. Derweter. Yes, sir. 

The CHarrman. Incidentally, if you have to spend four or five thou- 
sand dollars getting an estimate together and lose out, you have to 
make that mony back some place else ? . 

Mr. Derwemer. That is right. 
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We have had this happen time and again. We have checked and 
found we have submitted bids and our bid has been used as well as 
those of other ethical contractors and after the general gets the bid, 
he will go to another mechanical contractor and say, “Here is his bid.” 

The response is, “Well, I can save $5,000 because I did not even fig- 
ure the bid.” 

So, at our expense, we are doing the estimating for someone who is 
not putting money into the job at all. He can do it cheaper and make 
as much money. 

The Cuairman. For that reason, you hesitate to submit a bid? 

Mr. Derwerter. That is correct. 

The CuamrMan. Because you are cannot afford to submit a bid which 
has not been carefully estimated ? 

Mr. Detwemer. I might point out an example of just last Monday, 
where we went to Los Angeles and bid a job at the Edwards Airbase 
amounting to $1,400,000. There were four general contractors. We 
gave our bid to three of them. We were advised not to give it to the 
fourth one who peddled the bids and would not respect the bid. 

It so happened that the fourth one that we did not give the bid to 
was the low bidder on the overall. But we did find out that we were 
the low bidder on the mechanical and electrical. 

There again we have gotten to the point where we just do not want 
to waste time bidding Federal work. 

The Cuarrman. Any further questions, Senator McClellan ? 

Senator McCLetian. No questions. 

The Cuatrman. Mr. Collins? 

Mr. Coturns. No questions. 

The Cuarrman. Thank you very much. 

Mr. Detwetter. Thank you, gentlemen. 

The Cuarrman. Mr. Fagan ? 


STATEMENT OF ELLIS M. FAGAN, LITTLE ROCK, ARK. 


Senator McCretian. Mr. Chairman, I want to say that Mr. Fagan 
is my constituent and a good one. He has been in the State senate 
longer than I have been here in the United States Senate. 

Mr. Facan. I am very happy to be back here. I was here last year 
on the same bill. 


I am happy to appear here on behalf of the Federal construction 
contract bill. 

My name is Ellis M. Fagan. I am president of Fagan Electric Co. 
of Little Rock, Ark. This company is in the electrical contracting and 
servicing business, operating in the Southwestern States. 

The company has been in existence for the past 42 years and at the 
present time is doing a volume of construction business in 4 or more 
States of approximately $5 million annually. 

Our business is concentrated in the Southwest and we do approxi- 
imately $5 million worth of business in the United States. 

Our scope of activities include industrial plants, apartments, trans- 
mission lines, powerhouses, Government projects, air conditioning and 
refrigeration. 

Ir. my capacity as president of this company, I have become increas- 
ingly familiar with the growing trade practice indulged in by many 
contractors and subcontractors of bid shopping and bid peddling to 
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the detriment of their competitors who do not wish to engage in such 
unfair practices. 

My attention has been directed to this problem not only as head of 
a construction firm frequently engaged in Government construction, 
but as a member of the Arkansas State Legislature for the past 22 
years. 

In the State of Arkansas we have legislation which compels separate 
contracts for electrical and other mechanical work on State jobs and 
on all public works. 

1 believe this has worked successfully and in the best interests of the 
State government. However, I realize the objections which my friends 
in the general contracting industry have to this type of legislation or 
would have to this type of legislation on all Federal construction, 
which covers a multitude of types of projects and considerable admin- 
istrative machinery at best. 

Their objections to the separation of contracts simply are not appli- 
cable, however, to S. 1644 which does not provide for separation or 
lessening of unified authority of general contractors. 

This bill does, however, establish a policy or procedure in connection 
with bidding and subbidding on Federal construction contracts which 
will, to a large extent, eliminate bid shopping and bid eee 

The bill would increase the number of subcontractors able and will- 


ing to bid on Government work and should result in lower cost to the 
Government. It is completely fair to all segments of the construction 
industry. 

It is necessary to permit proper expansion of the mechanical subcon- 
tracting industry which cannot continue to grow on the basis of slip- 


pery and unethical bidding procedure. 

I have watched the transition of the construction industry from the 
time the mechanical and electrical work on a project was a minor, in- 
significant and unplanned part thereof to the expensive, complicated, 
technical and major cost of construction which it is today. 

Mechanical contracting requires an organization of highly trained 
engineers and technical personnel with expensive capital equipment. 
A general contractor can himself calculate the cost of such items as 
painting, bricklaying, carpentering, dirt moving, and similar jobs 
which are often subcontracted. 

In order to bid on a major job, general contractors, or almost all 
general contractors, must necessarily have subbids from mechanical 
specialty contractors. 

The electrical contractor has to compile information from 20 or 30 
sources in order to work out an electrical bid. He has to deal with 
electric companies, the power companies as to the load centers and 
special equipment. 

There are very few contractors today bidding on projects who do not 
maintain a staff of electrical engineers. Very ‘few general contractors 
carry electrical engineers on their staff. They look to the electrical 
contractors for their bid. The system can only operate in the public 
interest where the subcontractor bids are fairly dealt with. 

The mechanical specialty industry can operate and serve the people 
only when work is allocated on the basis of open, competitive, fair bid- 
ding, which this bill would assure. 

I would like to call your attention to the fact that mechanical con- 
tracting is not only a large and most complicated part of any con- 
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struction job, but that it is a major industry, with approximately 
75,000 or more members employing upward to a million men. 

It is one of the last major industries still in the hands of a large 
number of small and medium sized business men. I believe they de- 
serve your encouragement and support. 

The passage of this bill will do a great deal toward elevating these 
subcontractors and dignifying their business. 

The Cuarrman. Any questions? 

Senator McCietian. No questions. 


Mr. Facan. You know a very common procedure in the contracting 
business and one that is rather resented by local people, take a big 
contract, say in Arkansas, and say the Government was going to let 
a contract on the Jacksonville Ordnance Base. 

The general contractor flies into Little Rock and he rents himself 
a room in the hotel and sets up a headquarters and he has a couple of 
estimators with him. He will sit up there in the hotel and start calling 
subcontractors. The only investment he has is the room rent in that 
hotel and a couple of paid takeoff men, what we call takeoff men. 

He starts calling around Little Rock and he says, “Give me a bid 
on the electrical work.” 

We have a staff of engineers, we have been in constant contact with 
the factory, we have been getting prices and we have spent considerable 
money making this takeoff, and we have visited the site and we pay 
these engineers a regular salary. 

We walk into that room, we submit our bid to him, we lay it out 
on the table and we do not know whether that man is going to be honest 
with us or not. He might, the minute we leave the room, pick up the 
phone and call somebody long distance somewhere else and say, “If 
you want the work, we got a local bid and if you want it you can have 
it. 

The bid peddling is bad and this bill will do some good, and I can- 
not conceive anybody opposing it. 

The Cuarrman. It is particularly bad after the contract is let. The 
contractor takes the bid and shows it around. I was thinking of these 
sleeping bidders, we used to call them, who would come in and file a 
low bid and then would default and then he would go out and shop on 
the basis of the higher bid on which he had figured his price and he 
would have a low bidder to give him an excuse and he would default. 

Here if a man defaults, the substitute must be acceptable to the 
agency ¢ 

Mr. Facan. That is correct. 

I passed a bill in the Arkansas Legislature about 6 years ago which 
was fought viciously by the architects and general contractors, and 
it is really a bill. 

If you tried to introduce anything like that up here, you would 
really have opposition. But, all mechanical and electrical bids are 
separate. You bid the job and you take your bid in your hand and 
they open it before everybody. If you are low you get it. If you get 
beat by a dollar, you are not mad, you do not think anybody has ped- 
died your bid. 

We are having today better cooperation between the contractors and 
architects and the general contractors and nobody is opposing it and 
we are getting along fine because it has dignified the subcontractors 
and mechanical contractors where they want to bid on State work. 
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This bill, in a very mild manner, will have some bearing on the same 
policy and that is to eliminate bid shopping and bid peddling. 

As Mr. Geary said, there are some unethical subcontractors. 

We do not mean to imply that all general contractors are bad or 
that all subcontractors are good. We have our own subcontractors 
that need to be cleaned up a little bit and this probably will have a 
bearing on that, too. 

The Cuarrman. The big thing to sell is the fact that the Govern- 
ment as a purchaser will get more for the money we spend by getting 
responsible contractors who can and will carry out their contracts 
and not substitute cheap material. 

Mr. Facan. The Government cannot lose with this bill. They 
are bound to gain. ‘Nobody is going to lose except the unethical gen- 
eral contractor who takes your bid, gets the job, and then starts chisel- 
ing to find out who will do it cheaper; that is the man who will be 
hurt and that isthe only man who can oppose it. 

The CHarrman. In that chiseling process, he frequently shuts his 
eyes to bad practice and lets defective construction go in ? 

Mr. Facan. That is correct. 

The CHarrman. I have seen it happen where defective material 
was substituted for the material specified in the award. 

Mr. Facan. And I have also seen general contractors take the bid, 
get the contract, and then call the subcontractors in, let them sit 
around the room and leave everybody’s bid out there on the table in 
hopes somebody will come in and cut the price. 

Senator Lancer. Have you a copy of this Arkansas bill that you 
passed ? 

Mr. Fagan. Yes, sir. 

Senator Lancer. Do you have it with you? 

Mr. Fagan. Our association has it. I can have it in your hands in 
an hour. 

Senator Lancer. I would like to get a copy of it. 

Mr. Fagan. You certainly shall have it. 

Senator Lancer. Maybe this bill should be amended. 

Mr. Fagan. Maybe our Arkansas law is a little too stiff for this 
session of Congress. 

The CHatrman. However, it is practiced by some private business 
companies ? 

Mr. Facan. Many of them. 

The  reemeenmed fany of them practice that and some of the States 
ave it? 

Mr. Facan. Some 7 or 8 States have the same law that we have in 
Arkansas, 

The Cuarrman. I think the biggest opponents would be Govern- 
ment maraese because then they would have to exercise more super- 
vision 

Mr. Facan. And prepare more plans. 

Senator Lancer. Could you get a copy of that bill? 

Mr. Facan. I will get it for you this afternoon. 

Senator Lancer. I would like to get it because we do not have one 
in North Dakota. 

Mr. Facan. We will deliver one this afternoon. 

The Cuarrman. Thank you, Mr. Fagan. 
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Mr. Facan. Thank you, gentlemen. 
The Cuatrman. Mr. J. R. Meehan? 


STATEMENT OF J. R. MEEHAN, VICE PRESIDENT, FISCHBACH, 
MOORE & MORRISSEY, INC., CHICAGO, ILL. 


Mr. Mreenan. My name is J. R. Meehan of Chicago, Ill. I am vice 
president of Fischbach, Moore & Morrissey, Inc., electrical contrac- 
tors, with headquarters in Chicago. 

Our company is a wholly owned affiliate of Fischbach & Moore, Ine. 

Our firm and its affiliate have been in the electrical contracting busi- 
ness for more than 35 years. We are the largest electrical contractors 
in the United States. We operate on a nationwide basis and have prob- 
ably made the electrical installations on more Federal projects than 
any other construction company. 

During the war we did over $100 million worth of work on Federal 
construction. 

I should like particularly to call the attention of this subcommittee 
to the recent experience we had as subcontract bidders on a major Fed- 
eral project since we feel our experience is illustrative of the problem 
facing the contracting industry and the United States Government, 
the problem which this bill is designed to remedy. 

The United States Corps of Engineers has some 20 guided-missile 
projects in the Chicago area. To date, our company has bid the elec- 
trical work on eight of these socalled Nike sites. In two of these in- 
stances we were awarded the contract because of our low bid and be- 
cause the successful general contractor on these two projects did not 
engage in bid shopping of the mechanical specialty work after the 
award. 

On three other Nike sites we have reason to believe that we submitted 
the lowest electrical bid prior to the award of the prime contract. 

Indeed, we were definitely advised by general contractors that our 
bid on these three projects was the lowest submitted by any electrical 
contractor. 

However, in these three instances the low general contractor pro- 
ceeded to shop the bid or further “negotiate” after the award of the 
prime contract to him so that we did not receive the subcontract de- 
spite our low bid. 

In two of these instances the electrical work went to electrical con- 
tractors who had not even submitted a bid prior to the submission of 
the prime bids and who apparently also had the advantage of having 
our low bid price disclosed to them. 

Because of this exeperience on three of the so-called Nike sites, when 
the most recent one was advertised for sites C-92 and C-—93 in Liberty- 
ville, Ill., we decided to restrict our bid to only 3 of the 17 general 
contractors who were going to bid to the Government. The reason for 
not bidding to the other 14 was their reputation and our experience 
with them as bid shoppers. 

On the day before the closing date for prime bids on the Libertyville 
project we had a call from one of the general contractors bidding, Lee 
Construction Co., 127 North Dearborn Street, Chicago. 

The chief engineer of that company advised us that he was anxious 
to have our subbid. He assured us that he would use our bid properly 
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and further agree to advise us before the bid opening whether or not 
we were low and they were using our price. 

Senator Lancer. How could he do that before they open the bids? 

Mr. Meenan. He was going to tell us whether he would use our 
price in his bid to the Government. 

The Cuarrman. The subcontractors, Senator Langer, do not submit 
sealed bids to the general contractor. 

Mr. Meenan. That is right. 

The CuarrMan. To him it is an open bid. 

Mr. Meenan. We told him at the beginning that we were not going 
to quote to him because he had a reputation as a bid shopper and he 
said, “No, I will give you my word if you give us the right price I will 
tell you before the bid goes in whether we are going to use it.” 

The chief engineer advised us one-half hour before the bid opening 
time that we had the lowest electrical price and it would be used in 
their bid. 

However, other general contractors on this work confirmed the fact 
that our price for the electrical work was low. 

Lee Construction Co. was awarded this job as prime contractor, but 
after the award to them on March 11, 1955, refused to award the elec- 
trical subcontract to us unless we made a reduction from the price in 
our subbid. 

This we refused to do. 

Subsequently, we learned that the electrical work on this guided- 
missile project was awarded to Maine Electric Co. (which, incidentally, 
is also a member of National Electrical Contractors Association) , pre- 
sumably because this company was willing to negotiate a lower price 
after the award of the prime contract. 

The approximate direct out-of-pocket expense to our company in 
preparing an electrical subbid on the four guided-missile projects re- 
ferred to was very substantial. 

We do not expect this subcommitte or anyone else to shed tears be- 
cause of the loss to Fischbach, Moore & Morrissey, Inc., through this 
example of bid shopping. 

The Cuarrman. For the record, not eeaee now, could you give 
us the out-of-pocket cost of estimating those bids ? 

Mr. Meenan. I would say roughly 2,000. 

Senator Lancer. $2,000 

Mr. Meenan. Yes, sir. 

The CuatrmMan. So that another subcontractor could come in and 
would start out with a saving of $2,000 under you ? 

Mr. Meeuan. Well, in this particular case, the contractor that was 
awarded the work, I found out from other contractors, was about 
$20,000 higher than we were going in. He must have cut his price 
below ours or they would not have given it to him. 

The Cuarrman. Is it not a fact that after that, even if no outsider 
is brought in, they frequently play one bidder off against another oni? 

Mr. Meenan. They do. 

The CHarrMan. They try to shop the prices down ? 

Mr. Mrenan. They will call and say, “Meehan, we have such-and- 
such a price. See what you can do with it.” 

We have established a practice in our company that we give them 
one price and that is it and we will not cut. Buta lot of them do and 
they will play one against another. 
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Unfortunately, the smaller general contractors are the ones that do 
most of it. Most of the larger generals are fairly ethical. 

Senator Lancer. Do nea leer how much higher the bid was that 
finally got the contract ? 

Mr. Mrenan. I do not know what they finally sold it at but it must 
have been considerably below ours. The general did not pass the 
savings along to the Government, he put it in his pocket. 

Another thing, the general that we were low with did not deny that 
we were low bidders. When I asked him if he did not have a moral 
obligation to give us the work, he said, “Listen, I am a businessman 
and there is no law that says I have to give it to you. I am going to 
buy it where I can get the best deal.” 

He frankly admitted that he was shopping. 

The Cuatrman. Then the subcontractors delay their bids until the 
ast minute to prevent precontract bid shopping ? 

Mr. Meeuan. There is a lot of peddling before the bid goes in. 

The CuatrMan. You have to protect yourself in the clinches there. 

Mr. Meenan. We do not oppose that too much, but it is this after- 
bid shopping. 

The Cuatrman. All right. 

. Mr. Meenan. However, we do feel it is important to the Corps 
of Engineers and to the Government generally that because of this 
situation and prevailing practice our company must give serious con- 
ee to withdrawing from subcontract work on all Federal 
works. 

Taking such action, of course, would be a matter of our own inde- 
pendent decision. But we merely would be taking a step which many 
dozens of the country’s mechanical specialty contractors have been 
forced to take earlier because of similar experiences over the past 
few years. 

If our company is treated in this manner you may well imagine 
that the small- and medium-sized electrical contractors are not treated 
more gently. 

Actually, it’s not a question of ethics, but a system forced on the 
industry by archaic contracting policies of the Federal Government. 
Neither our company nor any other contracting company can afford 
to spend thousands of dollars to prepare subbids on major Federal 
projects if there is no reasonable likelihood that a contract will be 
awarded to us if we submit the low bid. So long as listing of subcon- 
tractors is not required, this will continue to happen. 

Incidentally, after this last example of bid shopping in the Liberty- 
ville, Ill., guided-missile project, we discussed the whole situation in 
some length with the contracting officer of the United States Corps 
of Engineers. 

The contracting officer said he realized that bid shopping was preva- 
lent and he wished there were some steps he could take to prevent it, 
but that he had discussed it with his legal department and there was 
nothing that he could do about it under the existing law. He said 
he wished there were a law and that if such legislation were passed 
it would save him headaches in his job as an awarding authority. 

Gentlemen, I do not intend to make this a story of personal com- 
plaint, though, of course, I do feel grieved at the personal experience. 
My sole purpose in appearing before you is to give you an illustration 
of what is in fact happening on Federal jobs every day; to express 
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my opinion that the inevitable result of permitting this to continue 
is the withdrawal of most of the mechanical specialty firms from Fed- 
eral work unless they can be prime contractors with a consequent 
reduction of competition to the point that the Federal Government 
will be greatly overcharged for its construction. 

The situation is deteriorating daily because of the ever-increasing 
complexity of mechanical specialty work and the spiraling of the 
cost of estimating this complex work. 

I further like to suggest that I have carefully studied S. 1644 pend- 
ing before you and sincerely believe it would not only straighten out 
in a large measure a very unfortunate situation existing in the con- 
tracting industry, but that it would put the Federal contracting pro- 
cedures on a basis which would assure the Government a lower price 
and a higher quality of construction. 

The CHarrman. Is it your feeling that that engineer officer ex- 
pressed the situation well ? 

It would save the contracting agencies a lot of headaches in award- 
ing contracts, particularly with the present decentralization in the 
field offices where they are letting contracts all over the country? 

Mr. Meenan. That is absolutely true. 

The CuHarrman. And those men, those officers, have to take this 
responsibility on their own shoulders. If they had a Government 
policy that they could follow, they would be much better off? 

Mr. Meenan. That is exactly what this colonel brought out; he 
said that if we had this type of law we could attract better type 
contractors to figure our work. 

The Cuarrmman. Senator Langer? 

Senator Lancer. What percentage of firms have quit bidding? 


Mr. Meenan. Are you speaking of ot firms ¢ 


Senator Lancer. You say a large number 
age would you say? 

Mr. Meenan. I would say 50 to 75 percent of the large electrical 
contracting firms will not bid Government work if there is any other 
work available, principally because of the bid shopping. 

The CHarrman. It was previously testified by two witnesses, 
Senator Langer, that was about the figure, and a lot of them had quit 
completely but the others would only take it if they did not have 
aE ae to do and they would go in and bid. 

Mr. Meruan. I think there is one other thing that has not been 
brought out. 

As a result of bid shopping, the vicious cycle goes all the way 
through. The contractor is whipped and he has to take it out on the 
supply house, the manufacturer and it hurts everyone. The only one 
that benefits is the contractor who is chiseling. Certainly the owner 
does not get the benefit. ae 

The Cuarrman. In the long run, also, is it not a fact that the Gov- 
ernment loses out because it either has to put in an inspection system 
so tight that it is like getting through the eye of a needle or they are 
likely to have substandard material furnished ? 

Mr. Meenan. That is true. Many of the contractors have taken 
work at cost or below cost with the idea of chiseling on the materials 
and workmanship. 

The Cuarrman. In other words, what we used to call “scalping” 
the job? 


1ave quit; what percent- 
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Mr. Mrenwan. Yes, sir. 

Mr. Coxurns. Mr. Meehan, I note that your firm is the largest 
electrical contracting organization in the United States. Your com- 
pany does most of its work on what; Federal or private? 

Mr. Meenan. Very.-little Federal. I would say 98 percent of it is 
private industry. 

Mr. Cotiins. From your own experience in contracting in private 
industry, do you run into these unfair trade practices ? 

Mr. Merenan. Of course, most of the firms we deal with take sepa- 
rate bids like Ford, General Motors, Kraft Foods. We deal direct 
with them and do not go through general contractors. 

The Cuatrman. In other words, they follow the Arkansas plan as 
described by Mr. Fagan ? 

Mr. Meeuan. Through choice, more and more industrials are doing 
that. 

The Cuatrman. If there is nothing further, we will recess until 
2:30 this afternoon. 

(Whereupon, at 12:25 p. m., the committee recessed, to reconvene 
at 2: 30 p. m. of the same day.) 


AFTERNOON SESSION 


The Cuarrman. On the record. 


All right, Senator Sparkman, you are the first witness this after- 
noon. 


Senator SparKMAN. Mr. Chairman, first I want to thank you for 


giving me the opportunity to appear before you and present my 
views on 8. 1644. 


The Cuatrman. Yes. You may proceed, Senator. 


STATEMENT OF HON. JOHN J. SPARKMAN, A UNITED STATES 
SENATOR FROM THE STATE OF ALABAMA 


Senator SparkMAN. You may recall that I testified at the Joint 
Senate and House Judiciary hearing in 1953 on S. 848, and in 1952 
before this committee on S. 2907. Just as I am a cosponsor of S. 1644, 
I also was a cosponsor of the other two bills. The problems involved 
are ones which I have had much occasion to study as Chairman of 
the Small Business Committee and earlier as a member of the Armed 
Services Committee of the House of Representatives during the 
last war. 

The CHatrmMan. I was a member of the Senate Committee. 

Senator SparkMAN. S. 1644 is a much revised and simplified ver- 
sion of the other two bills. It represents a composite of the best 
thinking derived from these hearings on those bills and from indus- 
try. S. 848 was a good bill but it had certain complicated features - 
which were both misunderstood and distorted. These have been elimi- 
nated. S. 1644 is a bill that is readily understood and one that can- 
not be so easily distorted. I believe this bill will cure the practice 
of bid shopping which is plaguing the mechanical specialty industry. 

This industry is entirely in the hands of independent small business- 
men, approximately 75,000 of them. Many of these small business- 
men started their career with a pair of pliers or wrench in their hands 
and through industry and thrift commenced their own businesses. 
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This industry has been one which has preserved to the present time 
for its skilled laborers the opportunity to go into business for them- 
selves. 

I may say in all frankness and fairness I think we profited by some 
of the things that were pointed out to us in those hearings, and I am 
hopeful that in this bill we have removed the principal objections 
and obstacles and that we may get strong backing. 

The CHairmMaNn. Senator Sparkman, one thing I want to ask you at 
that point: I am wondering if the present bill is quite strong enough 
to fill the job? 

Now, for instance, today I was talking to a prominent official of the 
State Department, and he was objecting to excluding overseas con- 
tracts in the bill. He though that overseas contracts should be treated 
the same way. 

Senator SparKMAN. Well, of course, Mr. Chairman, I felt that the 
objections raised to the other measures, the fears expressed, were not 
justified because—and I pointed this out in previous hearings—we 
saw this in operation during World War II. The very things that 
we have been trying to write in the law, that is, and it didn’t hurt 
anybody. We have seen it written into the code of ethics of the As- 
sociated General Contractors, and the American Institute of Archi- 
tects, and various organizations, and I think that a great many of the 
fears that have been expressed have been baseless. 

I believe that this new bill does represent a considerable modifica- 
tion of the first two bills. S. 848 was a good bill, but it had certain 
complicated features which were both misunderstood, and I think in 
some cases the facts were distorted because of the misunderstanding, 
These have been eliminated. 

S. 1644 is a bill that is readily understood and one that cannot be 
so easily distorted. I believe this bill will cure the practice of bid 
shopping. 

The fact that many large and successful mechanical specialty con- 
tractors are former mechanics and the fact that many plumbers, sheet 
metal workers, steam fitters, electricians and other skilled craftsmen 
employed in this industry expect one day to become entrepreneurs 
themselves account for the very cordial labor-management relations 
in the industry. 

It perhaps accounts for the unique situation we have before us where 
the businessman’s bill such as S. 1644 is endorsed by the major craft 
unions of the American Federation of Labor. 

Mechanical specialty industry is one of the few remaining industries 
as yet unaffected by consolidation of big business and which remains 
in the hands of thousands of independent small-business men. I 
believe this industry should be fostered, that the protection of inde- 
pendent small business is of primary importance in the protection of 
our way of life and our social, political and economic ideals. 

Today this industry is suffering from the effects of bid shopping. 
This unfair trade practice which was largely an ethical problem a 
generation ago, is today a very grave economic problem because of 
the extremely high cost of estimating mechanical specialty work. 

It is consistent with my philosophy of government that the vast pur- 
chasing power of the Federal Government be administered in a manner 
to prevent such abuses. 


63206—55——_6 
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As Professor Jaffe states in his work on Administrative Law: 


Where the Government has a great purchase—and the position in the market 
becomes more important each day—the conditions it attaches to its purchasing 
may be an effective sanction for a variety of policies not inherent in the buying 
functions as such. , 

The CuarrMan. Let me ask you a question: Isn’t the technical sub- 
contractors group, very similar to the old guild movement in England 
in which various divisions of trades had their own special skilled 
people, and membership in that guild—or apprenticeship, evidenced 
special abilities? We have with the subcontracting group in this 
country a typification of the guild system in that, say the plumbers, 
electricians, or others, the very fact that they are in that field presup- 
poses that most of them grew up with actual experience as artisans 1n 
their businesses. They are a group of skilled workmen. 

Senator SparkMAN. You know a great deal more about that than I 
do. But of course, as I pointed out earlier in my statement, every 
incentive is given, and properly so, to the young man who enters as an 
apprentice, to work himself into a journeyman and eventually into a 
position of running and managing his own business. 

I think we should continue a program that would make that pos- 
sible. As a matter of fact, that is the very essence of the American 
free enterprise system. 

The Cuatrman. That is the point I am getting at. But let’s get at 
this—and I disagree with your one word. I never say “free enter- 
prise”; I always say “free competitive enterprise.” 

Senator SparRKMAN. That is all right. 

The Cuatrman. And this system of subcontracting is the founda- 
tion of the free competitive enterprise system on which the greatness 
of this country has depended and really still depends. Isn’t that 
right ? 

Denker SparKMAN. It is, Mr. Chairman, and before you came in I 
was talking with Mr. Knowles. He was telling me something about 
some of the testimony this morning, and we were talking about small 
businesses. 

I asked him if he saw in the newspapers about 3 weeks ago a full 
page ad that was run by RCA, in which it detailed the number of sup- 
pliers that that company uses. Small businesses scattered all over this 
country. It is, I think, one of the finest pieces of advertising that I 
have seen, and certainly served to call attention to the very thing that 
you have mentioned, the important part that subcontractors—as you 
call it, but I would like to say simply small businesses, because I like 
to think that in those contracts they may be prime contractors and they 
may not be prime contractors, but it serves to illustrate the strength or 
the degree to which our mobilization and industrial strength of this 
country depends. 

The CHarrMan. Frankly, isn’t this a fact also? It has been esti- 
mated the a large part of the building and assembling of automobiles 
is performed by so-called subcontractors. They are the people who 
make the carburetors and bodies and make this and make that. The 
biggest danger facing the automobile industry is the fact that certain 
segments—let’s call it the fabricating industry, which merely as- 
sembles those parts have obtained control of great segments of the 
parts industry. That might possibly account for the present price fix- 
ing in the automobile industry. 
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Senator Sparkman. Of course, Mr. Chairman, I could go into a 
long discourse on the threat of what the street of integrated monopoly 
holds for use, both in choking out the small, independent business, and 
also I think I could deliver a dissertation on the subject of fair trade 
laws and fair trade practices as they are so often condemned, and yet 
never a word about these administered prices by the very type of man- 
ufacturing control that you refer to. 

However, that is not the purpose of this meeting. 

The CuHarrman. No, but in order to get parts for a car an independ- 
ent has to deal through the same bunch of suppliers. 

Senator SparkMAN. Yet you never hear any complaint about that 
type of price fixing. It is not in the Attorney General’s report that 
your committee is studying. 

The Cuatrman. I agree with you on that. But I do find complaints 
on my desk. 

Senator Sparkman. Yes; but I am talking about the report of the 
Attorney General’s Committee. 

Mr. Chairman, I have just a couple more paragraphs here. 

Thus in my opinion the protection of these independent small-busi- 
ness men would warrant legislation such as S. 1644 even if there were 
no benefit at all to the Federal Government perhaps even at the risk of 
added cost to the Federal Government. I need not discuss this hypo- 
thetical situation, however, for the facts appear clearly to establish 
that the Government would be financially benefited through lower con- 
struction cost by enactment of this legislation, and certainly small, 
independent businesses would gain protection. 

It appears that the procedures prescribed by this bill are consistent 
with the procedures which many private owners have adopted for 
reasons of economy. These private owners have no direct responsibil- 
ity to prevent the spread of unfair trade practices nor to protect and 
foster the Nation’s independent small-business men. The Federal 
Government does have such a direct responsibility. These private 
owners adopt the procedures to save money. The Federal Government 
should do so for both reasons. 

I believe it is very important that S. 1644 receive the approval of 
this committee and of this Congress. 

The Cuarrman. Isthere anything further you have? 

Senator Sparkman. Nothing further. Thank you very much, Mr. 
Chairman. 

The Cuatmrman. Thank you, Senator Sparkman. 

Call the next witness. 

Mr. Cotirns. Mr. Oliver F. Erickson. 


STATEMENT OF OLIVER F. ERICKSON, EXECUTIVE SECRETARY, 
NATIONAL ASSOCIATION OF PLUMBING CONTRACTORS 


Mr. Erickson. Mr. Chairman, my name is Oliver F. Erickson, and 
I am executive secretary of the National Association of Plumbing 
Contractors. This association of plumbing contractors was estab- 
lished 72 years ago, in 1883. It was incorporated in 1903. 

The national association is a federation of 48 affiliated State asse 
ciations. The State associations are composed of local plumbing con- 
trctors’ associations organized in approximately 450 cities throughout 
the country. 
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All of the members of the local associations are also members of the 
national association. At present, there are approximately 13,000 con- 
tractor members of our national association. Our membership con- 
sists of all sizes of business organizations from the one-man shop or 
single proprietors to contractors who can handle the largest jobs. 

Approximately 25 percent of our members are in the group whose 
annual business volumes run from approximately $250,000 upward, 
and who are most actively engaged in Federal construction. Many 
more of our members would be interested in acting as subcontractors 
on Federal construction if there were bidding procedures established 
which would assure fair treatment of subbids. 

The problem of bid-shopping and the awarding of subcontracts 
is an industrywide and a nationwide problem. It is my belief that 
this legislation would help materially to clear up the evils besetting 
the contracting industry and encourage open competition in the inter- 
ests of the Government. I believe, also, that these problems in rela- 
tion to Federal construction can only be cured by legislation and that 
legislation is the appropriate remedy. 

The methods and procedures by which contracts are let and bidding 
and subbidding is conducted are determined by the owner or person 
for whom the project is being constructed. On private construction 
it is the owner or his architect or consulting engineer who determines, 
for example whether the contract will be let on the basis of competi- 
tive bids and, if so, whether the mechanical specialty contractors 
should be named in the general contractor’s bid or whether separate 
bids should be taken for mechanical specialty work, and they reserve 
the right to approve the subcontractors. 

More and more throughout the country owners realize their own 
self-interest in requiring the general contractor to specify his me- 
chanical subcontractors or to take separate bids from mechanical 
subcontractors. ‘They can be educated to their advantage in doing 
so and their architects and consulting engineers can also be educated. 

In certain areas this education is being conducted by joint efforts 
of the general contractors and subcontractors, for many general con- 
tractors themselves realize that procedures for naming subcontractors 
also protect them from their unethical competitors who engage in bid 
shopping. On Federal work, however, this determination must be 
made by the Federal Government and must be made within the frame- 
work of Federal legislation designed to govern the letting of con- 
struction contracts. 

The present Federal statutes prescribe in some detail the bidding 
es on Federal construction work. The present procedures, 
1owever, fail to take into consideration the present economic realities 
which compel a prudent owner to require any general contractor to 
name his mechanical subcontractors. Federal agencies have expressed 
doubt whether they could make such a requirement under existing 
statutes. In practice they are ignoring the problem. According] 
this fair subbidding procedure on Federal projects can only be ented 
lished by Federal] statutes. 

We do not ask nor want Government regulation of business. How- 
ever, the Federal Government does now and must necessarily prescribe 
bidding procedure on its own contracts and we only wish this bidding 
procedure to be revised to incorporate fair subbidding procedure. We 
want the statutory framework to provide a system under which sub- 


> 
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bidding procedure will be a system of open competitive bidding and 
not under-the-table dealing. ' 

The Federal Government has an interest in establishing such pro- 
cedures not only to increase competition and to secure a competitive 
price but the Federal Government has an obligation to see that its 
established procedures are ones under which competition will be fairly 
conducted and not based upon the unfair trade practices now used all 
too frequently. The Federal Government has a public interest in see- 
ing that unfair trade practices are not indulged in by any segment of 
trade involving interstate commerce. It certainly has an obligation 
in this regard on its own projects and on its own contracts. 

The Supreme Court of the United States said in the Perkins v. 
Lukens Steel Company case (310 U.S. 113, 127 (1940) ): 

Like private individuals and businesses, the Government enjoys the unre- 
stricted power to produce its own supplies, to determine those with whom it will 
deal, and to fix the terms and conditions upon which it will make needed pur- 
chases. 

The plumbing and mechanical part of large Federal projects repre- 
sents a very large part of the total cost. The cost of estimating me- 
chanical bids is a very large part, perhaps the largest part of the cost 
of estimating on large construction projects. The plumbing industry 
with its forty-five thousand-some-odd contractor members cannot con- 
tinue to grow on the basis of chiseling by contractors or subcontractors 
in light of modern conditions, including the very high cost of esti- 
mating plumbing construction, any more than a modern department 
store can on the basis of individual haggling with each customer on the 
price of its merchandise. However, a department store can determine 
its own practices. The bidding procedures on Federal construction 
can only be determined by the Federal Government. 

The plumbing contractors are not afraid of active competition—they 
want it. No qualified contractor is afraid of submitting a bid, spend- 
ing the money necessary to submit bids if these bids will be fairly dealt 
with. 

Under modern conditions and the extremely high cost of estimating 
plumbing work, he cannot afford to estimate or submit bids which will 
be shopped or haggled after the award of contract. The modern con- 
struction industry cannot continue to operete and produce the lowest 
cost construction under the handicap of the “Yankee Trader” business 
methods which will continue on Federal projects until fair subbidding 
procedures are prescribed by statute. 

That serves as the end of my statement, Mr. Chairman. 

The Cuatrman. Thank you. 

Mr. Corus. Mr. J. W. Albright. 


STATEMENT OF J. W. ALBRIGHT, PRESIDENT OF THE TRIANGLE 
ELECTRIC CO., DETROIT, MICH. 


Mr. Atsricutr. Mr. Chairman, members of the special subcommittee, 
I am glad to be here today to present a statement in support of S. 1644, 
the Federal construction contract bill. 

My name is J. W. Albright. I am president of the Triangle Electric 
Co., Detroit, Mich., a company engaged in electrical contracting, which 
operates principally in the Michigan area. I also am a vice president 
of the National Electrical Contractors Association. 








82 FEDERAL CONSTRUCTION CONTRACT ACT 


Our business includes both private and Government construction. 
The great bulk of our work is private construction. I shall explain 
the reason for this later. 

About two years ago Triangle Electric Co. was the associated con- 
tractor with Westinghouse Electric Corp. on the large new ultra- 
modern Universal Slabbing Mill of the Great Lakes Steel Corp. at 
Detroit. This was a $38 million dollar job to handle on a “turnkey” 
basis. The building shell and its tounileshinas were supplied by the 
Great Lakes Steel Corp. The remaining work—electrical wiring, 
plumbing, steamfitting, sheet metal work, painting, rigging, and mill- 
wright work required to install the electrical equipment was to be sup- 
plied by Westinghouse Electric Corp., which contracted with the Tri- 
angle Electric to do this job. In addition, Triangle Electric contracted 
directly with the owner to perform another $500,000 worth of addi- 
tional electrical work. 

We were particularly pleased to be a part of the team that enabled 
this mill, the first of its type in the world, to go into production two 
months ahead of schedule. 

Our company is becoming less and less interested in bidding on Fed- 
eral construction. The reason is no secret. 

It is because of the ever-increasing unethical practice of bid- 
shopping. Unless and until practices and procedures in connection 
with the awarding of Government construction contracts are improved, 
fewer and fewer solid, ethical mechanical specialty subcontractors will 
be interested in bidding on this type of construction. 

Time was when specialty work constituted but a minor part of con- 
struction. That is no longer true. Today the mechanical specialty 
portion of construction, especially on the Siegal jobs and on Federal 
work, frequently is a major part of the cost. 

To estimate the cost of such items as plumbing, heating, piping, air 
conditioning, ventilating, and electrical work is expensive. To esti- 
mate these items repeatedly and still not obtain the subcontract is pro- 
hibitive. And it is particularly disturbing to learn that your bid was 
the low responsible bid and that it was used for bid shopping purposes. 
I could recount several instances where this has happened. Suffice it 
to say that, when we learn that a prime contractor on Federal con- 
struction has peddled our electrical specialty bid we are uninterested 
from that time on in submitting further specialty bids to that general 
contractor. 

The ultimate of the practice of bid shopping is to increase astro- 
nomically the cost of construction to the Federal Government. This 
occurs because of a decrease in competition among mechanical specialty 
contractors for Government work. 

The established, ethical firms will continue to withdraw from the 
Federal construction field for the very good reason that they want no 
part of bid shopping. Not only is the dollar cost of construction 
increased but frequently the Government finds it is unable to obtain 
occupancy on schedule with a further money loss resulting. 

In my experience as a business man and as an official of the National 
Electrical Contractors Association I have given much time and thought 
to the bid shopping problem and how it could be eliminated or at least 
curbed. Oh, I am convinced that industry alone cannot solve the prob- 
lem. It needs help in the form of legislation. 
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It is my belief that S. 1644 is the needed legislation. If enacted, it 
should enable our industry to virtually eliminate the unfair trade prac- 
tice of bid shopping. 

In my opinion the bill is fair to all segments of our industry and if 
it achieves the purpose it is designed to accomplish, benefits will flow 
not just to the mechanical specialty industry alone but to the con- 
struction industry as a whole, including its employees, and to the 
Federal Government. 

I have here a letter from the Detroit Electrical Contractors Asso- 
ciation, Inc., giving me full authority to present this statement. I 
would like to leave this here for your records. 

The Cuarrman. Yes. 

Mr. Atsrieut. That is all I have. 

The Cuarrman. I wonder if somebody for the whole specialty con- 
tracting field could furnish for the committee a record of the total 
number of subcontractors in each group in the United States of 
America, that are known as subcontractors to these various associ- 
ations. 

I am just wondering if the various associations would furnish us 
a list of all the subcontractors, by States, in the various associations, 
so that we can use it on the floor in debate. 

Mr. Atsricur. I am sure our executive vice president Mr. Geary, 
will do his part to get that for you. 

Mr. Geary (from audience). Mr. Chairman, we will undertake to 
compile that list and furnish it to you. 

The Cuarrman. I will appreciate it if you will get it for the ree- 
ord and furnish it as soon as possible. 

Thank you. 
Now, Lester Brooker. 
Mr. Cotitns. Would you identify yourself for the record ? 


STATEMENT OF LESTER F. BROOKER, CHAIRMAN OF THE BOARD 
OF DIRECTORS OF THE BROOKER ELECTRIC CO. 


Mr. Brooker. I don’t know what I’m going to say, I am not going 

to tell you how old I am, but I have been in this business, I would 

say, something in the neighborhood of 47 years. I can take you back 

to the First World War. I remember the Air Nitrates Corp. when 

i made explosives at Cincinnati. I did Government work in those 
ays. 

Well, I can take you on through the years to the next world war 
where I had the pleasure of electrifying most of your synthetic rub- 
ber plants—not all of them, but most of them. 

In speaking of this I want to mention that I have been interested 
in performing work for the Government all through those years. 

After the World War, I continued to try to keep an interest in 
the Government work. I wouldn’t officially be able to tell you how 
many proposals I submitted to the Government, nor neither would I 
be able to tell you how many low bids I submitted. But I can safely 
tell you I was driven out of Government work. I never received a 
single contract through those many years, except the ones I speak 
of, which were “V” contracts. 

I have entered into, in a big way, in Detroit, into individual con- 
tracts running electrically as much as $5 million. Under the present 
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plan of bidding, such as you have read with the plan of some of our 
industrial leaders of Detroit, where the low bidder was mentioned, 
and where there wasn’t any question as to the fairness of our proposals. 

I have likewise in those many years experienced the uncomfortable 
position of being a second fiddler almost in every case where I am 
forced to bump or have bumped into that kind of a contractor who did 
peddling of which this bill speaks. 

At this point I want to say that in that industry I probably have 
as many friends who are builders as subcontractors, and among those 
builders are a great many who are honest and fair with their sub- 
contractors, and we in that case do not hesitate to give them our pro- 
posals; but I know for one that I feel a sense of sorrow, as it were, for 
the others who do that bid peddling. 

The CuatrmMan. Could I ask you a question at that point? From 
your long experience, has any situation developed where good ethical 
general contractors hesitate to bid on Government bids? 

Mr. Brooxer. Will you repeat that ? 

The Cuatrman. To put it differently, Did you ever run into a situ- 
ation where a good, ethical, general contractor, as a prime contractor, 
hesitates in going into a bid on a Government contract ? 

Mr. Brooker. 'To my knowledge I know of some of our best general 
contractors who will not bid a Government project. You are speaking 
about general ? 

The CuarrmMan. Yes. 

Mr. Brooxer. They are the type of contractor of which I speak. 
When they take a proposal and that proposal is low, they know they 
don’t have a chance to get the job because of the methods pursued by 
some of their competitors in using fictitious prices to obtain the con- 
tract, with the hope and generally with the success—I am sorry to 
say—of beating that price some way later on. 

The Cuatrman. In other words, who likely would submit a ficti- 
tious bid with the idea that by bid shopping they can get the prices 
down low enough so they can make a profit; is that right? 

Mr. Brooker. Yes, sir. 

I might answer your question with a little advance thought: the 
good, practical, efficient, electrical contractor that the Government 
would want on their jobs would not take a job like that. 

The CuHarrman. I am talking about the generals. 

Mr. Brooker. Yes, but what I am trying to get at or thinking of is 
this: I am a general contractor and you are a subcontractor. Oh, if 
I want to bid on a business in which I am not sure whether it is an 
honest bid based upon strict performance of specifications would have 
a chance of winning, would I not hesitate upon going to the expense 
of getting estimates if I realized I had to go out and do bid shopping 
or to get myself down where I could break even or make some money, 
and incidentally have to shut my eyes to a whole lot of what we used 
to call—well, we called it a lot of names—camping jobs, or to meet 
subcontractors in order to meet the subcontractors’ bid. 

The CuatrMan. Have you run into that ? 

Mr. Brooker. Havel? Yessir; very often. 

The CHarrMan. So have I. 

In other words, I have found that the general contractor, as well as 
subcontractor who has a reputation would like to keep it clean. 

Mr. Brooker. Yes, sir. 
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The Cuairman. Don’t you find that ? 

Mr. Brooker. Yes, sir. 

The CuamMan. They’s just like we politicians. We keep our repu- 
tation clean. 

Mr. Brooker. Yes, sir. In both instances it is very difficult, espe- 
cially in the the general contracting business because they have us sub- 
contractors to contend with, and we are not always fair with ourselves. 
You don’t have this in politics but we do in our business. 

We have our own, let’s call them “weak sisters” who are in our busi- 
ness, who are, for some reason or other willing to assist that bid-ped- 
dling, while the opportunity is there to cut their price. We wish it 
wasn’t so. 

The CuHamman. Do you have anything further? 

Mr. Brooker. That is all. 

Mr. Cotiins. Could we incorporate in the record a statement by 
Martin M. Durkin, general president, United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada (AFL), Washington, D. C.? 

The CHamman. Yes, let’s put that in the record. 

Mr. Cottrns. Also a statement of J. Scott Milne, international presi- 
dent of the International Brotherhood of Electrical Workers (AFL), 
Washington, D.C. 

The CHairman. Put it in the record. 

(The letter from Carl J. Schoeninger, secretary-manager, Detroit 
Electrical Contractors Association, Inc.; prepared statement of J. 
Scott Milne, International Brotherhood of Electrical Workers 
(AFL) ; prepared statement of Martin P. Durkin, general president, 
United States Association of Journeymen and Apprentices of the 


Plumbing and Pipefitting Industry of the United States and Canada 
(AFL) are as follows :) 


STATEMENT OF MARTIN P. DURKIN, GENERAL PRESIDENT, UNITED ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND PIPEFITTING INDUSTRY 


OF ~ UniTep STaTes AND CanaDA (AFL), WasHINGTON, D. C., IN SUPPORT 
oF S. 1644 


_ This statement is submitted by Martin P. Durkin, general president of the 
United Association of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, with offices at suite 502, Ring 
Building 120 18th Street NW., Washington, D.C. The United Association is an 
international craft union affiliated with the American Federation of Labor and 
the Federation’s Building and Construction Trades Department. More than 
220,000 of the journeymen and apprentice plumbers and pipefitters who are 
members of UA find employment with master plumbers and heating, piping, 
and air-conditioning contractors. 

On behalf of the membership of the UA, I wish to express our approval of 
the Federal Construction Contract Act of 1955, S. 1644, and to urge that the 
committee report favorably on it. 

Our support of the bill, designed to eliminate the deplorable and widespread 
practice of bid shopping in connection with Federal lump-sum construction con- 
tracts, is twofold. Enactment of Senate bill 1644 (1) will save millions of 
dollars of Federal money now pocketed by unscrupulous contractors through 
the practice of bid shopping on Federal construction contracts, (2) will sup- 
port, with the strength and prestige of the Federal Government, the develop- 
ment of sound ethical business practices and stable industrial relations in the 
construction industry generally. 

Under the existing practice, a contract award is made by the Government at 
a figure based upon legitimate bids prepared by the mechanical specialty sub- 
contractors. General contractors are then permitted by existing law and ad- 





86 FEDERAL ‘CONSTRUCTION CONTRACT ACT 


ministrative procedure to shop their subcontract, reopen the specialty work to 
new bids, and chisel down the cost of this work by unscrupulous methods. In 
the case of Federal contracts, the saving to the general contractor represents 
unjust enrichment at the expense of the taxpayer. Many injurious results 
follow when the specialty subcontractor, who is chiseled in the bargain, is forced 
to work below the normal cost of production. The quality of work suffers. 
Working conditions on the job suffer. The men become dissatisfied and the 
job drags on without enthusiasm. 

As a result of the prevalence of bid shopping, many reputable and qualified 
specialty contractors have stopped bidding on Government jobs. The more re- 
sponsible ones find it hard to swim against the stream. 

As a trade union, the United Association is especially interested in those in- 
dustrial problems that pertain directly to standards of craftsmanship and the 
welfare of the workers. But sound labor-management relations do not exist 
in a vacuum. Conditions making for the health of an industry are all of one 
piece. Abuses and unethical practices in one area have reverberations through- 
out the entire industry to the detriment of all who derive their livelihood from 
it. Unqualified contractors tend to use unqualified craftsmen. Not only the 
industry but also the qualified journeyman and, through poor workmanship, 
the Government itself is bound to suffer unnecessary and certainly avoidable 
loss. 

Much has been accomplished in the past by cooperation between the United 
Association and organizations of mechanical specialty contractors. An out- 
standing example is the successful administration of an apprenticeship train- 
ing program, so essential for the national defense and future peacetime expan- 
sion of the construction industry. We are confident that even more can be 
achieved if the specialty contractor is accorded the necessary recognition that 
Senate bill 1644 will provide. I feel very strongly that this bill will also bene- 
fit our government and the public welfare. 

Respectfully submitted, 


MARTIN P. DURKIN. 


STATEMENT OF J. Scott MILNE, INTERNATIONAL PRESIDENT OF THE INTERNATIONAL 


BROTHERHOOD OF ELECTRICAL WORKERS (AFL), WASHINGTON, D. C., IN Sup- 
PORT OF S. 1644 


This statement is submitted by J. Scott Milne, the international president of 
the International Brotherhood of Electrical Workers which is an affiliate of the 
Building Trades Department of the American Federation of Labor. The head- 
quarters of the international union is located at 1200 15th Street NW. 

Approximately 125,000 members of the IBEW are employed by some 11,000 
contractors in the mechanical specialty trade known as the electrical contracting 
industry. The IBEW has an additional 500,000 members in the other branches 
of the electrical industry such as public utilities, radio, and television, manu- 
facturing, telephone, etc. 

The brotherhood has previously presented to the Judiciary Committee of the 
Senate detailed facts and reasons in support of its view that an important labor 
issue is raised by the bill. (See joint hearing before the subcommittees of the 
Committee on the Judiciary, April 14, 1953, pp. 37-39.) 

It is my considered opinion that enactment of S. 1644 is necessary to protect 
the fair standards of wages, hours, working conditions and productivity which 
have been secured in the electrical trade as the results of the efforts of many 
years. 

The direct relationship of the bill to the welfare of the membership of the 
IBEW leads me to express the unqualified support of this labor union for the 
cause of a favorable committee report and enactment of the proposed legislation. 

Respectfully submitted. 


J. Scorr MILNE. 


Derroir ELEctTRIcAL CONTRACTORS ASSOCIATION, INC., 


Detroit 26, Mich., May 10, 1955. 
Mr. J. W. ALBRIGHT, 


Triangle Electric Co., Detroit 12, Mich. 
Dear Mr. ALBRIGHT: This is to advise that the Detroit Electrical Contractors 
Association at its regular meeting Tuesday, May 10, unanimously endorsed Sen- 
ate bill 1644, the Federal construction contract bill, and further authorized Mr. 
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Lester F. Brooker and yourself to attend the Senate Hearing scheduled for 
Thursday, May 12, and speak in support of the passage of the bill. 

Anything that you and Mr. Brooker may be able to accomplish in securing 
passage of Senate bill 1644 will be greately appreciated by the electrical con- 
struction industry in the Detroit area. 

Wishing you every success in this endeavor, and with kind personal regards, 

Yours very truly, 
Cart J. SCHOENINGER, Secretary-Manager. 


STATEMENT OF C. W. MOSELEY, VICE PRESIDENT OF R. H. 
BOULIGNY, INC., CHARLOTTE, N. C. 


Mr. Mosetey. Mr. Chairman, my name is Charles W. Moseley of 
Charlotte, N. C. I am vice president of R. H. Bouligny, Inc., elec- 
trical contractors of Charlotte, N. C., a company that has been in 
business since 1921. In addition to manufacturing, it has engaged 
in all phases of electrical contracting, including the wiring of insti- 
tutional buildings, industrial plants, electric power plants and the 
construction of all types of out-door electrical facilities, such as power 
lines. It does an annual volume of approximately $5 million through- 
cut the southeastern part of the United States. 

This company’s business is obtained from private industries and 
from governmental agencies including the United States Government. 
It has acted in the capacity of prime contractor and subcontractor on 
jcbs for the United States Government. 

The Cuarrman. Now let me ask you a question. If a contract is 
predominantly electrical, and an electrical company bids in and be- 
comes a prime contractor, would they sub out the other features which 
are not their specialties ? 

Mr. Mosetey. We have done that. 

The Cuatrman. That is when you say you are a prime contractor? 

Mr. Mosetry. Not necessarily. I am speaking of a prime contractor 
in the contractual relationships with the owner. Sometimes the elec- 
trical contract is let direct. 

The Cuarrman. I know, but I had in mind a situation where a par- 
ticular specialty subcontractor has the major portion of the work, it 
might pay the United States Government to let the prime contract to 
that specialty concern and let them sub the other parts of the contract. 
What do you think about that idea ? 

Mr. Mosetey. We have done that. Just to give you some rough fig- 
ures, this was a job that went about $7 million. It consisted of a sub- 
station, transformers, centrifugal—and a great deal of switch gears 
and turbos. The job went as I recall it into $7 million, and the build- 
ing to house it was about a million dollars, so that job was turned 
around. 

The Cuarrman. All right, go ahead, please. 

Mr. Mosetry. However, we have not submitted but one bid as sub- 
contractor to a general contractor on any Federal job in a number of 
years because we are unwilling to make the investment necessary to 
prepare a subbid in face of the probability that we would not get the 
job, even if we were the low bidder. 

I have been with this company since 1922 and have acted in prac- 
tically all capacities with the company up to my present assignment 
as vice president in charge of all contracting. I believe I can confi- 
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dently state that this company is fully qualified in every way to act as 
electrical contractor on almost any type of Federal project. The rea- 
sons why our services are not available on any Government job in 
which we would be a subcontractor, as distinct from a prime contrac- 
tor, will appear from-conditions which I will refer to later in this 
statement. 

I would like to say that the result of this whole bid shopping system 
is a narrowing of the field of competition and a substitution of artifi- 
cial haggling for honest bidding, which inevitably results in higher 
prices to the owner, in this case, the Federal Government. It also 
tends to sap the economic position of the subcontractor as an inde- 
pendent businessman and make him a dependency, or department, of 
the large general contractor. 

The general contractors themselves recognize that the practice of 
bid shopping is net only unethical but operates to the disadvantage of 
the owner. In the pamphlet published by the Associated General Con- 
tractors of America, Inc., in 1950 entitled “Undivided Responsibil- 
ity—Key to Lower Construction Costs,” they not only set forth their 
own “code of ethics” for general contractors under which bid shopping 
is forbidden, but they state that the practice is uneconomical to the 
owner. I would like to present to the subcommittee a quoted extract 
from this booklet and to read therefrom briefly : 


Through the years there have been developed codes of ethical conduct * * * 
and practices which have been found by experience to be fair and equitable to 
all parties and to be conducive to the most efficient construction operations. 

These principles are guides to sound business practices by which the various 
groups in the industry can work together harmoniously to provide the maximum 
value to the owner for his investment in construction. 

* * * the general contractor assumes the responsibility on behalf of the owner 
for observance of these industry practices which are in the best interest of 


his client. 

This booklet then sets forth section 3 of the Code of Ethical Con- 
duct of the Associated General Contractors of America which pro- 
vides, in effect, that general contractors should not shop their bids. 

The American Institute of Architects have found this to be true 
from their experience in the field. The Handbook of Architectural 
Practice, published by the American Institute of Architects in 1951, 
categorically states that bid shopping is costly to the owner. This 
manual recommends that the name of the proposed principal sub- 
contractors should be set forth in the proposal of the general con- 
tractor and form a part of the contract consistent with the procedure 

rescribed by the bill under consideration. I would like also to quote 
briefly from page 62 of this manual of the ATA: 

Dickering of subbids after the contract is let is of advantage to no one but 
the contractor and sometimes may prove a boomerang to him * * * If the 
names of the proposed principal subcontractors are given in the proposal, and 
form part of the accepted bid, their status is determined and no second bidding 
for cutrate prices is possible for those portions of the work * * * Furthermore, 


the naming of the subbidders permit a more intelligent analysis of the low bid 
and indicates the general class of work to be expected. 


The proposed legislation provides for the procedure which the 
American Institute of Architects has stated is to the best advantage 
of the owner. It would tend to prevent the practiges which all parties 
are agreed are unethical and undesirable. 

The advantage to the Government will come from the establishment 
of subbidding procedure under which the Government will receive the 
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benefits flowing from honest competitive subbids by the widest possible 
circle of potential subcontractors and from the establishment of these 
subcontract costs prior to the submission of the bid to the Government, 
rather than the present limited group of subbidders who dare not 
make their lowest proposal before the contract award. 

I think that is all of my statement that need be brought out, Mr. 
Chairman. 

The CHarrman. Now, this bill in simple language provides that in 
the case of a letting of a contract, the names of the specialty subcon- 
tractors, the names of the successful subcontractors shall be submitted 
by the general contractor, and in case default be made by one of the 
subcontractors in carrying out his contract, then the general contrac- 
tor shall supply subcontractors satisfactory to the department or 
agency letting the contract, isn’t that right ? 

Mr. Mosetey. That is my understanding; yes, sir. 

The CHatrMAn. In case the general contractor decides to change 
subcontractors, that must be done with the approval of the agency ? 

Mr. Mosetry. That is my understanding. 

The Cuarrman. And that really is the whole substance of the bill? 

Mr. Mosetey. That is what I read into it, Senator. 

The CHarrman. So then it is merely a question of supplying a gen- 
eral contractor with his initial bid, supplying an offer to do the work 
at a certain figure, and supplying in addition to that the names of all 
the specialty subcontractors he expects to use. That is the first requi- 
site for the department or agency involved. If later he elects to 
change that by substitution of a subcontractor—and let’s cut out the 
questions of default and change—no matter what happens it must be 


with the approval of the agency involved. In other words, he can’t 
make a change without the agency involved ? 

Mr. Mosetey. That is my understanding. 

The Cuarrman. In simple words that is all the bill means? 

Mr. Mosetey. That is all I can read into it. 

The Cuatrman. Thank you. 

Mr. Cottrns. Mr. Herzberg, Senator. 


STATEMENT OF E. H. HERZBERG, SECRETARY-MANAGER OF THE 
MILWAUKEE ELECTRICAL CONTRACTORS ASSOCIATION, MIL- 
WAUKEE, WIS. 


Mr. Herzeerc. Mr. Chairman, my name is E. H. Herzberg. I am 
from Milwaukee, Wis. I am secretary-manager of the Milwaukee 
Electrical Contractors Association, a Wisconsin membership corpo- 
ration and trade association which is affiliated with the National Elec- 
trical Contractors Association. I am appearing on behalf of the 54 
companies which are members of the Milwaukee association which I 
represent to express our interest in and enthusiastic support of the 
bill before you and it is our belief that it will be beneficial to the en- 
tire construction industry and to the Government. 

The Cuatrman. Could I ask you a question ? 

Mr. Herzperc. Yes, sir. 

The Cuarrman. Are you associated with any of the industrial com- 
panies doing business in and around Milwaukee? 

Mr. Herzsere. I represent 54 of them, sir. 
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The CHarrman. You represent 54 of them. But you are not a 
contractor in your own right ? 

Mr. Herzperc. No, sir; 1am not. 

The Cuarrman. Goahead. Thank you. That isall. 

Mr. Herzperc. The State of Wisconsin has had for several years 
a State law requiring prime contractors on State public works to list 
the subcontractors which they wish to use. I am familiar with the 
operation of this law and believe it has been operated in the public 
interest. I feel that S. 1644 will work even better. It has the advan- 
tage of obviously being more carefully drafted. . 

The CuHairMan. But it is still the same operation in substance, is 
it not? 

Mr. Herzpeerc. That is correct. 

Without such a listing provision, conditions on public works are 
chaotic. Subcontractors anticipate and expect bid shopping. Some 
do not bid at all; some bid only to a few general contractors with 
whom they have personal ties. Most put in bids at such a price that 
they may negotiate afterward and still make a profit, that is, they 
do not quote the best price. All put in their bids at the very last 
moment to minimize this shopping as much as possible. 

This practice of putting in subbids at the last moment is a neces- 
sary protection for subcontractors when bid shopping is the order of 
the day but it is not a good practice. It creates a real hardship on the 
general contractors. The general contractor does not have time to 
carefully evaluate his bids or to see that they are fully responsive. 
On the other hand, when there will be no bid shopping the general 
contractor does not have this problem. He can ask for firm written 
bids at a fixed hour upon representation that the subcontractor who 
submits the bid which he uses in making his own bid will be given 
the contract if he himself is awarded the prime contract. 

The CHatrMan. Well, then, if the general contractor’s bid is based 
upon the subcontractor’s bid that makes his bid higher than it would 
be if he had an honest bid from the subcontractor ? 

Mr. Herzperc. That is right. We say that is unfair to the general 
contractors. That is, they do not quote the best price. 

The Crarrman. Just a second. That, however, does not help 
against giving a lot of favored people a last look. In other words, 
you have to rely on a certain amount of ethical practice among prime 
contractors. In other words, that they will treat the bids of sub- 
contractors the same way that they would want their sealed bids 
treated on a contract ? 

Mr. Herzpeerc. That is right. We feel there are many general con- 
tractors that will do just that. 

The CrratrmMan. How about the others? 

Mr. Herzeera. I am of the opinion that it would, because it would 
prevent their shopping for bids after they have submitted their prin- 
cipal contract. 

The Cuatrman. In other words, then, if they bid too high, they 
wouldn’t get the contract, actually that would be after an honest bid. 

Mr. Herzeerc. That is right. 

The Cuatrrman. All right, continue. 

Mr. Herzperc. Under such an orderly procedure the prime con- 
tractor will have no difficulty in getting as many bids as he wishes in 
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whatever form he designates and at the exact time he may set—suf- 
ficiently ahead of the prime bid opening. 

Some of the general contractors in my area feel that it would be well 
to have provision in the Wisconsin listing statute requiring the subcon- 
tractor to submit a bond with his bid. I do not feel that this is neces- 
sary at all since any prime contractor who wishes his subcontractors 
to submit bonds only has to make it a requirement that they doso. On 
the other hand, our own membership has carefully considered this and 
we would have no objection at all if the Wisconsin statute should re- 
quire the subconstractor to submit a bond. 

There has been some discussion at this point also in California and 
the subcontractors are quite willing to have the California statute 
amended to require bonds with the mechanical subcontract bids. With 
respect to the bill before you, I am sure that if the general contractors 
should suggest that this bond requirement be added to the Legislation 
the mechanical subcontractors would have no objection whatever. The 
national offices of the National Electrical Contractors Associations ad- 
vised me that this would be their position. 

However, I do want to emphasize that it would be a needless addition 
or complication to provide by statute for something which is entirely 
within the control of the prime contractor any way. 

The Cuartrman. In other words, your theory is this, that the prime 
contractor can have his own initiative in asking for bids requiring this 
bond ? 

Mr. Herzeerc. That is correct, sir. 

The Cuarrman. In order to be assured that the low bidder will not 
default ? 

Mr. Herzpera. That he will not default. 

The CHatrman. And that makes legislation on that point un- 
necessary ? 

Mr. Herzperc. That is correct. 

In other words, such an addition would appear to me as out of place 
as a requirement that the prime contractor should submit a bond with 
his prime bid, as the awarding authorities may make such a require- 
ment and they, as a practical matter, do make such a requirement. 
The proper solution of the bond question with respect to subcontractors 
seems to me to leave it up to the individual prime contractor whether 
or not he prefers or chooses to ask for bonds or other assurances with 
his subcontract bids. 

In my opinion, gentlemen, bill S. 1644 has been admirably drafted 
and it would be difficult indeed to improve upon it. 

That concludes my statement. If there are any questions I shall be 
glad to answer them. 

The Cuarrman. Any questions? 

Senator McCietian. Mr. Herzberg, I didn’t get to hear all of your 
statement. Apparently you strongly support the bill. 

Mr. Herzperc. Yes. sir. 

Mr. Corxurns. Mr. Herzberg, is your association’s work mostly Fed- 
eral or private? 

Mr. Herzeerc. The members of my chapter, which is a chapter of 
our national, do both, private as well as Federal construction. At 
present our contractors are preparing their estimate for Nike sites 
within our area. The closing date hasn’t been set. 

Senator McCieiian. For what? 
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Mr. Herzeerce. Guided. And they are preparing the bids for those, 
and in that case they will be required to bid through the general con- 
tractor. 

Mr. Cottins. And your members have in the past done a consider- 
able amount of subcontracting for private industry ? 

Mr. Herzeerc. Yes, we have. 

We have had some sad experiences with bid shopping as it pertains 
to Government work. 

Mr. Cottins. How about in private contracting ? 

Mr. Herzperc. We find that in private work those that we bid to 
which are qualified general contractors generally maintain their word 
and do cooperate with the low bidders. However, many of our con- 
tractors refuse to bid to unethical general contractors. They limit 
their bidding and do not bid through all general contractors because 
of past experience. 

Mr. Cotirns. Thank you. 

Senator McCrietian. Anything else? 

Mr. Coturns. No, sir. 

Senator McCrietian. Thank you very much. 

Mr. Corns. General Tulley, speaking for the Department of 
Defense. 


STATEMENT OF BRIG. GEN. DAVID TULLEY, ASSISTANT CHIEF 
OF ENGINEERS FOR MILITARY CONSTRUCTION, ACCOMPANIED 
BY E. MANNING SELTZER, ARMY ASSISTANT CHIEF, LEGAL 
DIVISION, COE 


General Tuttey. Senator Kilgore, Brig. Gen. David Tulley, Assist- 
ant Chief of Engineers for Military Construction. 

Mr. Chairman, I am appearing as a spokesman for the Department 
of Defense. We filed a statement which has been approved in the 
Department and represents the views of the Army, the Navy, and 
the Air Force. 

With your permission I would like to read portions of that state- 
ment. I do not think it is necessary to read it all unless you prefer 
that that be done. 

The Cuarrman. Well, go ahead and put it in, and then comment 
on it. 

General Tuttey. I am not an unethical prime contractor but I am 
appearing in opposition to this bill, Senator. The Department of 
Defense in fulfilling its military responsibilities carries on a large and 
varied construction } program. In addition, the Department, on request, 
has rendered construction services to other Government agencies. 

S. 1644, 84th Congress is, in many respects, materially different 
from S. 848, 83d Con xress, on which hearings were held and which 
was reported by the Senate Committee on the Judiciary (S. Rept. 
No. 448). However, the main purpose of S. 1644, like 4 848, is to 
eliminate an undesirable practice in the construction industry, gen- 
erally referred to as “bid shopping.” This is a practice whereby, in 
some instances, general contractors look around for specialty subcon- 
tractors to do the work at a lower price than the proposal submitted 
by some other subcontractor and which may have been used by the 
general contractor in preparing his bid. 
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The Department has always taken the position that it should look 
only to the general contractor for performance of its construction 
contracts. This places the responsibility for the performance of the 
work in one place and eliminates the necessity of dealing with many 
contractors. The prices and conditions of subcontracts entered into 
by the general contractor have been treated as matters of concern only 
to those parties and of no concern to the Government so long as the 
provisions of the prime contract are being adhered to, there is no 
patent violation of law, and there is no evidence of collusion or fraud. 

Certain Department of Defense construction contracts contain pro- 
visions allowing the Government to cause the removal of a subcon- 
tractor from a project under certain conditions. However, this does 
not involve an affirmative approval of subcontractors by the Govern- 
ment as a condition of their employment on the project. 

The present bill, however, under subsection 2 (g) would require 
approval of substitute subcontractors by the Government under cer- 
tain circumstances and appears to present legal problems as to the 
efiect of the granting or the withholding of such approval in creating 
legal liability on the part of the Government, despite the provisions 
of section 4 of the bill. Action by the Government under this section 
may give rise to claims on the part of prime or subcontractors, or third 
party creditors of either of these, or to defenses on the part of the 
prime contractor in a suit by the Government for default. Such 
situations would involve the Gcvernment in undesired litigation or 
at least raise issues which would not otherwise have to be litigated. 

The Cuarrman. I would like to have you explain exactly what you 
mean there. Iam a lawyer and so is John McClellan. 

General Tuttry. Section 2 (g). 

The CuarrmMan. Would you say that the saving clause does not 
protect the Government ? 

General Tut.tey. The saving clause does not protect. 

The Cuarrman. Why? 

General TuLLey. We don’t believe that it 

The Cuatrman. I know, but I would like to know what the Judge 
Advocate—— 

General Tuttey. The Judge Advocate has reviewed the paper and 
has approved the statement in the paper. 

The Cuarrman. All right, why don’t you present his statement in 
writing, signed by the Judge Advocate General ? 

General Tuttey. We presented that 2 years ago and we would be 
glad to do it again this year. 

The Cuatrman. That is not based on the present bill, however. 

General Tuttey. Yes,sir. ThatisonS. 1644. 

_ The CHatrman. Put it in the record. There is no sense in read- 
ing it. 

(The document referred to is as follows :) 

: May 3, 1955. 
Memorandum For: Chief of Engineers 
Attention : Legal Division 
Subject: S. 1644, 84th Congress, a bill “to prescribe policy and procedure in 
connection with construction contracts made by executive agencies, 
and for other purposes. 

1. Pursuant to conversations with Mr. McWhorter of your office on May 2, 1955, 
this office submits the following comments with respect to subject legislation 
to assist in the preparation of a report to the Senate Committee on the Judiciary 

63206—55——7 
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in your office. The very small amount of time afforded has precluded any ex~ 
tended study of the bill and its legal ramifications. 

2. Subject bill in its most important aspects is similar to S. 848, 83d Congress, 
and S. 2907 and H. R. 7819, both of the 82d Congress, although it has been 
changed in some detail. One of the main purposes of the legislation remains the 
same—to eliminate “bid shopping” by prime construction contractors—although 
it should be noted that this is not the only purpose of the bill, as indicated in 
the statement of Senator Kilgore on introducing the bill (101 Congressional 
Record 3520 (April 1, 1955)). Likewise, most of the basic objections voiced by 
the Department of the Army to S. 848 would appear to be applicable to the 
new bill, although the following two changes would to some extent alleviate the 
Army’s objection to the legislation : 

(a) Elimination of any reference or applicability to cost-plus-fixed-fee con- 
tracts. 

(b) Addition of a new subsection (b) to section 4 (section 6 of S. 848) pro- 
viding that acceptance of a bid or statement setting forth the name of a pro- 
posed subcontractor or awarding of a contract after such acceptance shall not 
be construed to be approval by the agency of the government of any subcon- 
tractor so named. 

3. Under section 2(f) of the bill a prime contractor may substitute a new sub- 
eontractor without approval of the contracting executive agency, if the original 
subcontractor “shall fail or refuse to perform or complete the work to be per- 
formed by him in accordance with the terms of his subbid or subcon- 
tract * * *” Under Section 2(g) of the bill, substitution of a new subcontrac- 
tor for any other reason may be made only upon approval of the contracting 
executive agency. The following types of legal problems might arise as a result 
of the operation of these sections : 

(a) The question of what constitutes a failure or refusal of a subcontractor 
to perform, under section 2(f), may become the subject of controversy betweem 
the Government and the prime contractor or even third parties, such as creditors 
of the prime contractor or other subcontractors where the Government’ has re- 
fused to allow a substitution of subcontractors and some default occurs; 

(b) The question generally of the responsibility of the Government to the 
prime contractor or his creditors in a case where the Government has failed or 
refused to approve a substitution of subcontractors under section 2(g) and which 
did not come within the terms of section 2(f) at the time of the request for sub- 
stitution, but where the original subcontractor’s performance later proves to be 
unsatisfactory or causes loss, may involve the Government in undesired litigation 
or furnish to the prime contractor a defense in a suit by the Government for de- 
fault, raising issues which would otherwise not have to be litigated. 

(c) In cases where the contracting executive agency approves the substitution 
of a subcontractor under section 2(g), questions of the responsibility of the Gov- 
ernment for the actions or performance of the approved new subcontractor may 
be presented which are not eliminated by section 4(a) (no privity of contract 
with subcontractor nor cause of action in him arising out of failure of any person 
to comply with act) or the new section 4(b) (see par. 2b above). Such 
questions might arise both in situations where the prime contractor attempts to 
pass on to the Government the responsibility for defaults or failures of the 
approved subcontractor or where third party creditors, of either prime or sub- 
eontractors, attempt to do so through the prime contractor. 

(d@) There appears to be some question as to what resource may be available 
to the Government in the event of failure of a prime contractor to comply with 
the act, as, for example, where a prime contractor substitutes subcontractors 
without obtaining approval under section 2(g) but where the Government (or the 
old subcontractor) does not agree that the circumstances come within section 2(f)-. 

4. It may be noted, that, as was the case with S. 848, enactment of the present 
bill would appear to place on Government contracting agencies the responsibility 
of policing contracts and enforcing a code of ethics pertaining to contractors with- 
out, however (1) providing any standards by which such agency should approve 
or disapprove of substitute contractors, (2) providing for any advantage to be 
passed to the Government in the case of approval of a lower-priced substitute sub- 
contractor, or (3) providing any remedy or sanction in the case of failure to 
comply. 

5. There appear to be a number of objections to specific provisions of the bill. 
Time limitations prevent thorough analysis along this line, but the following 
three examples may be of some help: 
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(a) Section 2(c) appears to be too restrictive, in that, for example, a prime 
contractor after specifying that he would perform certain mechanical specialty 
work could not let such work out on contract without Government approval of the 
subcontractor. 

(b) Section 2(h) (3), limiting authority to make exceptions to the act to the 
head of the contracting executive agency, is too restrictive in that in the case of 
the Military Departments, such authority would appear to be limited to the Sec- 
retary of Defense and would not extend to the Secretaries of the Military Depart- 
ments. This would undoubtedly prove burdensome. 

(c) Sections 4(a) and (b) are not broad enough to protect the Government 
from becoming entangled in legal issues resulting from actions under the Act. 

For the Judge Advocate General : 


NICHOLAS R. VooruIs, 
Colonel, JAGC, 
Chief, Procurement Laie Division. 

General TuLLey. Action by the Government may give rise to the 
claim. 

Mr. Cottins. May I interrupt there? Could you give an example? 
Are you referring to the situation where under 2 (g) if the general 
contractor had to substitute a different subcontractor and the approval 
was given by the awarding agency in writing, and then subsequently 
the general contractor tried to get out of the contract on the basis that 
the substitute subcontractor defaulted and turned around and tried 
to hold the Government responsible ? 

General Tuttey. Well, the contract would be between the Govern- 
ment and the prime contractor. 

Mr. Coxurns. Right. 

General Tuttey. Now, the minute the Government takes action of 
either approval or disapproval under 2 (g) we feel that he becomes 
a party to the contract between the Government and subcontractor. 
He has entered into that, and you no longer have an undivided re- 
sponsibility existing between the prime contractor and the contracting 
officer ; you have diluted that to some degree. 

Mr. Coturns. Don’t you feel section 4 of the bill would take care of 
that situation / 

General Tuttry. I do not feel that it would. 

Senator McCLettan. Why wouldn't it? The contracting officer for 
the agency has to take care of it. It doesn’t necessarily place it under 
obligation for a substitute subcontractor that the prime contractor 
himself presents. The agency doesn’t go out and select this substitute 
subcontractor. 

General Tuttey. But the agency by its approval acts in writing. 

Senator McCietuan. Well, it has to approve the whole contract. 

The CHarrMan. It approves the initial selection. 

Senator McCietxan. It wouldn’t make any more difference with 
the original list than it would with a substitute offered later. I don’t 
see how it could possibly incur any further liability. 

General Tuttey. Well, I hope you are right, Senator, but we feel 
that it could. You would have recourse to contract law on the subject, 
and I don’t profess to be a contract lawyer. 

Senator McCietian. Well, here the prime contractor submits the 
original contract, the original bid which is approved. In that he has 
designated subcontractors. 

General Tuttey. That is correct. 

Senator McCietian. He comes back later and says, “I have changed 
my mind; I want to substitute this other contractor.” The Govern- 
ment has no dealings with that second substitute. 
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General TuLttey. The Government must approve it in writing. 

Senator McCietian. But the prime contractor had to approve it 
first. When he submitted the first one the Government could reject 
it. The Government agency could reject the very first one he sub- 
mitted if it wanted to. Then why couldn’t it reject or approve the 
second, without incurring any further liability ? 

General Tutiey. Well, look at 4-B there in the article, because it 
says there that acceptance by the Government, by the contracting 
cflicer, of this list of subcontractors implies neither acceptance nor 
approval. 

The CuarrMan. Well, that is a positive statement of law. 

General Tuttey. It looks to me like the Government is saying in 
effect that it doesn’t stand back of its agents, if its agents take certain 
action, and I don’t believe the Government would say that. 

There must be some doubt when that is put in the bill, Senator 
McClellan. 

Senator McCLe.tian. Once you make a contract and you make it on 
the basis of the bid, upon your bid invitation and the corresponding 
bids received, once that contract is accepted it is binding upon both 
parties and neither party can change it without the consent of the 
other. Now, that is just fundamental law. 

But when a contractor himself comes in and says, “I want to make 
this change—period,” and the other contractor says, “All right, that 
is satisfactory with me if that is what you want,” the original contract 
continues subject only to that change with no additional liabilities 
incurred and no detractions from liabilities. I just don’t see it. 

The Cuatrman. On the other hand, General, you are on a system 
whereby the contractor could make any substitution he wanted, and 
could have people totally irresponsible, and you would be bound just 
as much as you were in the first place. 

In other words, in the old days when I used to have to handle con- 
struction, we had a clause in the bid where we could turn down an 
irresponsible contractor. Now there is no way under law that you can 
turn down an irresponsible subcontractor. But when you make a sub- 
stitution in this to an irresponsible subcontractor you still put the lia- 
bility on the prime contractor. But you do agree that you will accept 
this man as a substitute for the other one. That is all you do. 

General Tuttey. That is right. 

The Cuarrman. I don’t think any court of law will make changes 
in that. We put this law in here to protect the Government from suits 
by subcontractors. 

Senator McCuietitan. The Government can’t 

The Cuatrman. In other words, here is a bona fide low bidder as a 
subcontractor who was thrown out by the general contractor and then 
he comes in and wants to sue the Government. By the Government 
merely accepting that, we preclude him from that suit. We say to the 
general contractor, “All right, he is your man, the same as the other 
one, and we’ll accept him in lieu of the other one.” 

General Tuttey. Would your feeling on that be the same, Mr. 
Chairman, if we refused to approve a substitution ? , 

Senator McCre.ian. Certainly. Don’t you place this clause in your 
contract, “Nothing contained in this contract shall create any con- 
tractural relations between the subcontractor or/and the Govern- 
ment” ¢ 
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General Tuttey. We do. That is a general condition of our con- 
tract. 

Senator McCue.ian. All right; you put that in the original con- 
tract. When he substitutes a subcontractor it applies to him. 

General Tuttey. We don’t ask them to submit the names of their 
subcontractors now. But we do provide that after the contract has 
been awarded the contracting officer can call for the names of subcon- 
tractors. 

The CuarrMAn. What is the difference / 

General Tuntey. And I know as a practical matter we do take steps 
to object to some subcontracts. 

Senator McCie.ian. Would that create any liability on the part of 
the Government now 4 

General Tuttey. I don’t think so. 

Senator McCie.ian. How could it then, when you give it right by 
law to do it? 

General TuLtey. Because you are giving the right of approval be- 
fore the awarding of a contract. 

Senator McCue.ian. Before awarding the contract? 

General Tuttey. You call upon him to submit these names before 
awarding contracts. 

Senator McCietxan. That is just like you have him submitting 
everything else that is essential or vital. 

General Tunttey. And you are requiring that he get approval in 
writing from the contracting officer before he makes a substitution 
except under 2 (f). 

Senator McCuiexxian. All right, suppose in the original contract one 
kind of material was provided and the prime contractor came to you 
and said, “We want to make a change in this material and substitute 
another kind of material.” 

Well, now, is there any additional liability incurred on the part 
of the Government by simply approving this substitute material ? 

General Tuttey. No. I think not. 

Senator McCuetxan. I don’t see how there could be any. 

General Tuutey. I think that could be danger in that one particular 
provision, though, as to why he wants to substitute another subcon- 
tractor. 

Senator McCuiettan. You know the principal reason, don’t you, 
from experience? That is what we are trying to deal with. They 
usually want to submit another one because they have found someone 
who will take the contract cheaper. 

General TuttEy. Cheaper, yes. 

Senator McCie~ian. But now who profits from that? Does the 
Government profit from that ? 

General Tuttey. I should say the Government should before you 
approve it. 

enator McCiexian. I understand, but the Government does not 
approve it. Primarily the Government does not profit. Primarily 
the prime contractor profits from that. 

General Tuttey. That is correct. 

Senator McCietian. That is what we are trying to do now. Now 
we have got a statement in here that the Government can’t possibly 
profit. It will cost the Government more. There is some faulty rea- 
soning on one side or the other. 
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General Tuttey. But back of the picture you paint, Senator 
McClellan, there are a lot of other machinations going on. I don’t 
know what would make a prime contractor make a bid at a certain 
price. There are many, many, many factors involved. He may have 
good bids from this subcontractors, but he may decide for good and 
sufficient reasons to him that he is still going to cut below that. Now 
part of that may be because he feels that he can get other subs to take 
that at a cheaper price. Considerations beyond that could involve his 
desire to keep his employment forces intact or utilize his machines. 

There are things involved as to why one prime contractor would 
put in a low bid on a contract. 

The Cuarrman. Well, generally wouldn’t that be somebody who just 
wants to keep his forces employed, wouldn’t that be a relatively small 
contract? On a big contract nobody is going to go out and hire all of 
the extra labor atid everyting else just merely to keep them working, 
because we gave them carry-back and carry-over, and it paid. But 
we cut that out. Can you see any reason for that ? 

General Tuner. It can’t be limited to the small jobs, based on the 
experience we are having right now, because our best bids are coming 
in on the big jobs. 

The Cuarrman. What do you mean by best bids ? 

General Tuttey. By comparison with our Government estimates. 
They are being reflected in the larger jobs and not the smaller jobs. 

The Cuatrman. You think bid shopping is paying off to the Gov- 
ernment when about 75 percent of the subcontractors refuse to bid on 
those jobs ? 

General Tuntey. I don’t know what percentage refuse to bid on 
them. 


The Cuarrman. You were sitting here all day and heard this testi- 
mony. 

General Tuttey. I have heard testimony ; yes, sir. 

The Cuarrman. You should know from your central files over there 
how many bids you are getting from subcontractors on Federal jobs. 

General Tuttey. We have had no evidence of lack of competition 
on subcontracting. 

The Cuarrman. I know, but I am just wondering if you are check- 
ing up on how much the same people are just coming in on competi- 
tion? This is outside Defense, so it doesn’t step on your toes. I saw 
recently when the Post Office Department was checking a certain con- 
cern because of poor performance to the Federal Government, although 
they were the low bidder. Their performance had been bad and they 
had never been able to live up to performance schedules. So the Post 
Office Department threw their bid out and selected a slightly higher 
bid in order to get results, because it resulted in better work for the 
Government. 

General Tuttey. That is a decision to make under the present Fed- 
eral policy, to reject a low bid. 

Senator McCretitan. May I inquire? 

The Cuarrman. Wait, I want to finish up. 

Do you think that contractor should be able to go in and sue the Post 
Office Department for turning his bid down with a history of seven 
bids accepted and none of them performed properly ? 

General Tutiey. He wouldn’t have a good case in court. 
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The CuatrmMan. Do you think these other fellows would have a good 
case in court? And I know because I try law suits. I would hate to 
take one of their cases. 

Senator McCLeLLan. You mean on contingent fee ¢ 

The Cuarrman. Yes. Senator McClellan is a lawyer himself. I 
doubt if he would want to take one of those cases on a contingent fee 
or even on a fixed fee based upon sustaining your legal reputation. 

Senator McCietxan. I wouldn’t want to take many of them. 

Let me ask you this question, General: Are you in the contracting 
department of the Defense Department? 

General Tuttey. I am in the Corps of Engineers; yes. 

Senator McCriextian. Well, all of the contracts are made for the De- 
fense Department through the Corps of Engineers? 

General Tuttey. No, sir, the Bureau of Yards and Docks of the 
Navy, and you have the Air Force. So that is not correct. They are 
al] engaged in contracts. 

The CHarrman. And you have two divisions in the Army which is 
the civil functions and the military ? 

General Tuttey. We have two in the engineers, you are right, and 
the military. 

Senator i You are on the military ? 

General Tutitey. The military construction side of the Corps of 
Engineers of the Army. 

Senator McCietian. Yes. This thing strikes me now, in view of 
the testimony that you have heard here today that has been presented 
te this committee, I don’t question the validity of it nor do I neces- 
sarily accept it at full face value. But it does strike me that in view 
of this testimony if such a situation exists the Military Establish- 
ment should have found out by now that only about 75 percent of the 
reliable contractors having any specialized field are today willing to 
submit bids through prime contractors. Now, if that is a true condi- 
tion, it does clearly indicate something is wrong that needs correc- 
tion, and you do not get the benefit of the most competition that 
should be available to you ? 

General Tuttey. If that were true, if we could show that that were 
true it certainly would indicate it, sir. 

Senator McCLeLuan. We are confronted with this testimony. At 
the moment, without saying it is true or not true, sitting here in a 
position of responsibility to the Government in the study of the tax- 
payers’ money, if that condition is true, then either this legislation or 
something to remedy that condition is needed. 

General Tutiey. That is right. 

The CHatmman. Now, in line with that, I would ask if this is true 
or not: In getting signed letters from heads of practically all the 
big industrial outfits in the United States, we find they are either 
following the policy laid down in this bill or a still more stringent 
policy in which they let the contracts directly to the subcontractors 
and do not deal with the prime contractor on the subcontract ? 

General TuiiEey. I would want to look to see how they are organ- 
ized to do construction work. I would want to look at what Du Pont 
means when it does a thing of that kind. I would want to see how they 
are set up and what the contracts involved are and see what manage- 
ment functions are assigned to it. 
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The Cuatrman. Well, is not that why we provide a Corps of Engi- 
neers ? 

General Tuttey. No, sir; we do not. We would have a much larger 
payroll than we have now if we did that. 

‘he Cuarrman. I certainly figured that on civil functions—— 
General TuLttey (interposing). I think we have done it to a slightly 
eater extent on civil functions than on military functions. In the 

ast 5 years, since 1950, a tremendous slice of the programs have been 
thrown on the Corps of Engineers rather than going out and acting 
as their own general contractor in their own behalf. . 

I am talking about the primarily management functions in which 
they pay the primary function to perform. That is the pay. Now 
we are all faced with the problem of coordinating the activities of 
several primes ona job. Wedothat; we have todo it. 

We let a big airfield, for instance. We have got the paving contract, 
the grading contract. That would be one contract. We got, maybe, 
roads and railroads, which would be another contract. We have got 
utilities which would be still a third contract. All of these are prime 
contracts. Structures might break down into several different con- 
tracts. So we might have many prime contractors working in an area. 

Now, the management that coordinates that effort has to be done 
by the area engineer or the district engineer. But he does not go 
down below them and assume the added burden of telling when the 
electrician should come in, the plumber should come in, and so forth, 
and in order to do that we would have a tremendous permanent pay- 
roll which we think we should avoid and which our policy is to avoid 
by employing the services of general contractors just as on the design 
side we have employed the services of architectural engineers. 

The Cuarrman. That is what I am getting down to. You employ 
architects. Is that not right? 

General Tutitey. Definitely. We have ascale of fees. 

The Cuarrman. Isthat a standard fee ? 

Now, if I am getting ready to erect an office building or an apart- 
ment building or an activity like that, I contract for a standard fee 
and from then on the contractor accounts for or acts mostly as liaison 
with the subcontractors, and he provides the waar | inspection, the 
necessary supervision, and that is what I pay him for. Is that not 
right ? 

Genie Totter. That is right. 

The Cuarrman. All right. Now, it is up to the general contractors 
and we hold the general contractors to see that all subcontracts are 
performed. If he had a poor subcontractor on the job he turns thumbs 
down on him and he gets a new man, and vice versa. Now, is that 
not just what this is doing? Is that not putting it in the same cate- 
gory—the civilian businessman ? 

neral Tutiey. Yes; I think that is the intention. 

The Cuarrman. All right. And I have long maintained the quicker 
this Government gets down to the business methods of good business 
in this country which we are going to have to do to save a lot of 
money or rather get more for our dollars than we have been getting. 
Do not you think that is right ? 

General Tuttey. I think anything that gives us more for our dollars 
certainly is right. 
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The Citarrman. That is what I am driving at. 
General Tutiey. I think you are right. 
The Cuarrman. Well, what I am thinking of is this—why do you 


superimpose upon yourselves a bunch of architects to do it ? 
General Tuttey. We don’t. 


The Cuarrman. Oh, yes, you do. 

(yeneral Tutiey. I beg your pardon; we do not. 

We have two contracts with architect engineers. We have a design 
contract with architect engineers which we call title I and which 
involves design only; we have another contract which we call a title 
II contract which involves inspection of the work to make sure that 
we are getting what we specified in our specifications and in our 
‘drawings. 

Now, we do not pay the architect to go down and run the job and 
schedule the job and schedule the construction work to be done and 
supervise the activities of the subcontractors. That is not what he is 
paid for. 

The Cuarrman. Oh, no; and nobody else does. You pay the prime 
contractor for doing it; the subcontractor’s job is to supply the 
materials. 

General Tuttey. That is correct. We act for the owner in seeing 
that we get from the architect engineers the necessary plans and 
getting the information out to the contractors and subcontractors to 
get the necessary materials. 

The Cuarrman. You do not act for the owner. You are part of 
the owner, because you are a taxpayer and a citizen of the United 
States of America and you are one of the owners of that job. 

General Tut.ey. In my use of terms I do not think of it that way. 
I think of the owner or the owner corporations or whoever we are 
building for. 

The Cuarrman. You are building for the United States of Amer- 
ica—whoever builds for the Air Force, the Post Office, the other civil 
functions, or for anybody else—you are building for the taxpayers 
of the United States of America, and we are all owners. Even the 
contractors are part owners and all his employees. 

Now the question is how to make it function best. Certainly, if 
what we hear is correct, if the testimony is correct, it is not function- 
ing right, because I would hate to be an owner and have 50 or 60 
percent of the contractors of the country afraid to deal with me or 
anybody who dealt with me. 

General Tuttey. We have no indication that that is so. 

The Cuarrman. Well, you heard three men testify this morning, 
and one of them was a representative of the biggest electrical company 
in the United States. They said that they were now operating on a 
policy of taking no more Federal Government contracts. _ 
General Tutiey. I heard that. This evil exists in private industry, 
too. 

The Cuarrman. Oh, yes; no question about that, but I have always 
felt that every safeguard should be used to control this. 

I remember one time when the Corps of Engineers sought to let a 
contract for a big dam in the State of West Virginia without any 
bond. I ssetelbeilll checked the contract and discovered the contractor 
was utterly irresponsible and I tore the roof down down here in Wash- 
ington for about 2 weeks before I could get them to require a per- 
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formance payment of bond. But I did it and he dropped out of the 

icture because there was not a single bonding company in the United 

tates of America which would give him a bond and go his bond 
privately, and as a result the next highest bidder got the contract. 
That dam is now in operation. It is Newstone Dam on New River 
in West Virginia, and it would never have been completed under that 
contract. It would never have been completed if I had not got in 
just about 2 days before the deadline for getting that contract and 
raised so much cain here in Washington and held it up until I forced 
an investigation of that outfit’s credit and performance records, which 
were no farther away than New York City. So that is a picture of 
what we have to do. A lot of these contractors would try to do what 
they please with their contracts and would be just irresponsible. I 
have known some contractors who did not investigate the background 
of subcontractors, and had to go back and tear out a lot of his work. 
I have had to do that myself. I was made to force a man to tear out 
eight squares of pavement and forced the bonding company to rebuild 
it, and I did not want that man on my job again as long as I lived. 

General Tutitey. You won’t get any argument out of me on that 
score, Senator. You are absolutely right. 

Senator McCue.uan. If the prime contractor knows when he sub- 
mits his bid that he must rely upon the subcontractor’s name, or obtain 
approval to make a change, how will that materially increase the cost 
of administration to your agency? It seems to me you complain 
that it would increase the cost of administration ? 

General Tutuey. I can’t say. We don’t think that merely asking 
him to name a subcontractor is going to increase the cost of our admin- 
istration by anything perhaps but an infinitesimal amount—simply 
to scrutinize it. It would take a little longer, let’s say, to analyze 
bids simply because you have got another form to look for. But that 
is minor. That is a minor objection; it is in the implications of 2 (g) 
that the contractor we feel would have the additional administrative 
responsibility to carry out the contract, and that would increase the 
administrative costs in our opinion. 

Senator McCietxian. The contracting officer ? 

General Tutury. Yes. 

Senator McCuietian. The contracting officer of the Government 
would have additional administrative functions to carry out? 

General Tut.ey. Yes, sir. 

Senator McCietian. What are those administrative functions? I 
cannot see anything except they come up here and say they want to 
execute this contract or that one. 

General Tuttey. They do it in writing and he replies in writing. 

Senator McCre.ian. Just like they would say we would like to 
aoe this material for that material? It would be the same 
thing. 

General Tuttey. That is right. 

Senator McCie.tian. I mean—— 

General TuLLEY (interposng) . It would be one more thing to do. 
Now, suppose this would pages am not saying it will but it could 
happen—let us say that you have got in your bidding a contractor— 
the apparent low bidder 1s $1,000 below the next apparent low bidder ; 
both of them otherwise appear to be responsible bidders, and-you look 
down the list and the low bidder has omitted the name of one of these 
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subcontractors. Now I think we would have to establish from the 
Department of Defense on down, in order to supplement the legisla- 
tion, a list of procedures and regulations governing what would hap- 
pen in that case, because we would look stupid to throw him out 
because of that omission. We would rather interpret it as a mimor 
irregularity and get to the Government the advantage of that $100,000 
bonus; nevertheless, the question there, and there are many other simi- 
lar questions 

Senator McC.eian (interposing). Well, do you think, after the 
law went into effect responsible contractors would often make a mis- 
take like that? 

The CuatrMan. Unintentionally ? 

General Tuttey. I doubt that. 

The CuarrMan. Do not you think, however, that under this law you 
are going to have to improve your regulations ¢ 

General Tuttey. All right. 

The Cuatmman. And is that not what we intend you to do, and 
would that require too much increased administrative work ? 

General TuLttey. Too darn much, Senator. 

The CHarrman. And, why not a few more in the interest of good 
business for a change ? 

General Tuttey. We try to put them out in the interest of good 
business, and if this law were on the statutes we would get out regu- 
lations to supplement it. 

The Cuarrman. And you would supplement it ? 

General TuLttey. We would, and the contracting officers all over 
the country are going to be involved. 

The Cuairman. And this law was intended to be just as simple 
as possible for that purpose. 

General Tuttey. I think it is a great simplification over the one, 
I think, 2 years ago. 

Mr. Couuins. General, on the cost-plus-fix-fee contracts, do you ap- 
prove the subcontractors ? 

General TuLLEy. Yes; we do. 

Mr. Cotiins. And if a subcontractor defaults under that contract, 
is there any liability between the Government and the subcontractor ? 

General Tuttey. I don’t think so. 

Mr. Cotuins. Would it not apply equally here then ? 

General Tunttey. Well, we are talking about the prime contractor 
here, you see. 

The point I am trying to make, and which we apparently are in 
disagreement on, is that under the 2 (g) the contracting officer could 
put the Government in a position where it is contracting as a sub- 
contractor. That is the question in substance. 

Mr. Cotiins. You mean section IV of the act ? 

(zeneral Tutiey. He says it is protected by section IV of the act; 
other people say it is not. 

The Cuatrman. I say if that is a fact—— 

General TuLLey (interposing). We feel that we have claims. Now, 
whether those claims would be in favor of the claimants or not is 
something else again. But we feel that we would be put to the bur- 
den of entertaining the claims, rebuttal on the claims, appearing on be- 
half of the Government against the claims, and we say that would 
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impose additional administrative burdens on the Government and it 
would cost money—it would take people and take time. 

The CuatrmMan. Do you not realize that this committee would have 
to pass on that claim ? 

General Tuttey. I guess you would; yes, sir. 

The Cuatrman. And either grant the permission to go to the court 
of claims or decide in this committee—we are not out hunting more 
work and already have more claims than we can now handle. We 
are not doing that at all. 

My theory is this—there is no more serious liability when you per- 
mit a substitution than if you accept the original bidder on a sub- 
contract. I am saying the status is exactly the same. In other words, 
if you can hold the prime contractor primarily responsible in cases 
when he comes in with his original bid and then goes ahead with the 
contract, you could hold him exactly in the same status if he comes 
in with his substituted substitute and you accept that. You said it is. 
all right if you can substitute John Jones for Bill Smith. That is all 
you have done. We won’t object unless you find Bill Smith is irre- 
sponsible. If you have not accepted the first one you certainly have 
not the right to reject a substitute. That is common business practice, 
and if you reject the substitute then it would be up to him to provide 
another substitute. That could be acceptable as a responsible bidder, 
and that is the sole thing you are looking for is a responsible bidder 
as a subcontractor. 

Senator McCietitan. Mr. Chairman, we are not out looking for 
more claims and we don’t want inadvertently to take any more—— 

The Cuarrman. They think they would entertain more claims un- 
der this 


Senator McCieitxan (interposing). I think I disagree with that. 
In the first place, I do not think any more liabilities are created; in 
the second htc, once you establish this as a policy by law your prime 
contractors are informed of it. They know what the requirements 
are and rather than increase the burden on the Government, I believe 
that it would tend to diminish both administrative work and also 
reduce claims and inferior products or materials in the job. The 


pe reason, I think, if I am evaluating the testimony we have 
een hearing correctly, why this legislation would be beneficial to the 
Government, is that he goes out and peddles it around to get some- 
body to do it cheaper, and thus he increases his profits while the Fed- 
eral Government gets no advantage in it. I may be wrong about it, 
but it seems to me the more responsible contractors, the people you 
want to deal with and the people whom you could deal with the 
Jeast trouble and the least supervision are the people who come in 
with a bid and know what they are doing. Not only they are respon- 
sible but their subcontractors are responsible when they come to you 
in the first instance, and therefore you would not have many ocea- 
sions, unless the prime contractor had erred in his judgment, in ac- 
cepting the low bid submitted to him, including that in his own 
estimate. 

I think on the face of it, and I am not making any final commit- 
ments, it looks to me like this is tightening it up so as to give us less 
trouble in the final analysis than you are experiencing today, so that 
it will save money or at least not let contractors, prime contractors, 
chisel on the Government in the first instance, and in the second thing 
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other States in the Union have tried out similar statutes and found 
them pretty safe. And in view of the testimony here today that, if 
that is correct, as some say, that 50 percent of the responsible sub- 
contractors today in these specialized fields are not bidding because of 
their treatment in the past, from a number of prime contractors who 
go out after getting the contract and peddle the subcontracts, then 
they say what is the use to bid, what is the use to submit a bid? It 
may cost them two, three, or four thousand dollars to plan and sub- 
mit the bid, and then after they have done the work someone comes 
along and underbids them—anyone who wants to underbid him, 
they put it on the auction block and that is all it amounts to. I may 
be wrong about it. I think the Defense Department is actually just 
as interested as we are, after we have a meeting of minds on it, and 
getting the testimony here, I believe your agency should immediately, 
in view of this testimony, check against it, see if it is valid, and if 
it is we know some kind of legislation is needed. I am just trying 
to be fair about it. 

General Tuner. I think that is a very fair question. I think our 
reliable information as to the numbers of aliments bidding 
might be a little bit difficult to determine because they are not re- 
vealed, there are not records existing on them. 

Senator McCie.tian. Well it may be a little bit difficult for you- 
certainly there ought to be a way to check against the testimony here 
today. If that is substantially true, there is an area here of responsi- 
bility and benefit to the Federal Government that we can legislate to 
correct. If this bill is not perfect, then we need your help to help per- 
fect it from your point of view. 

General Tutiry. I think an attempt to get that information will 
certainly be made. 

Senator McCieuuan. I think it should be. In the meantime this 
bill will be pending—it will not be passed tomorrow. 

General Tuttey. I have seuniintin talked to a number of district 
engineers along these same lines, trying to find out whether there has 
been any indication of a lack of competition and especially in the 
trades under our present system, and I cannot get any affirmative 
answer on that. The indications are that there is no lack of interest 
on it. 

I will go into it further and see if we cannot document that. 

Senator McCietian. In view of what has been presented here, and 
it ranges up to about 75 percent—I think that is correct—it would be 
a disturbing factor to me as an individual if I were my own contrac- 
tor to find that Iwas not getting the benefit of 75 percent of the 
eligible bidders because they did not want to deal with me for a cer- 
tain reason. I would want to try to correct that reason so as to 
broaden the scope of opportunity to get more bids. And I believe 
that meritas your attention. 

General Tutiey. I will agree with you. 

Senator McCretian. Mr. Chairman, I suggest the full statement 
be printed in the record. 

The CHatrMan. Yes. 

(The remainder of General Tulley’s statement follows :) 

S. 1644 contains no standards on which to determine whether ap- 
proval of a subcontractor should be given or withheld, and, while 
such standards could be supplied by administrative regulations, no 
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amount of care could insure against arbitrary decisions on this matter 
with resultant damage to the relations between the contracting in- 
dustry and the Government. Furthermore, it should be noted that 
the bill provides no remedy or sanction in the case of failure of a 
general contractor to comply with the act. It would appear that the 
only recourse open to the contracting agency where a contractor 
substitutes subeontractors without obtaining approval under section 
2 (2), and the circumstances do not come within section 2 (f), would 
be to terminate for default. This may be very undesirable from the 
point of view of the contracting agency. Yet nowhere is there pro- 
vision for any advantage to be passed on to the Government in the 
case of approval of a lower priced substitute subcontractor. 

Passage of the proposed bill would undoubtedly result in demands 
for similar legislation extending application of the bill’s provisions 
from the mechanical specialty subcontracts to other subcontractors 
participating in the performance of Government construction con- 
tracts. If any particular classes of subcontractors are entitled to the 
special treatment the bill would allow, no sound reason appears for 
not according the same treatment to all classes of construction and 
supply subcontractors. In such an event, the administration of Gov- 
ernment contracts would become unduly burdensome. 

It appears that there should be no departure from the principle al- 
ready discussed that the prime contractor shall remain solely responsi- 
ble for the selection of his subcontractors. The advantages of this 
method of contracting has been demonstrated on projects where spe- 
cialty phases of a construction job were let separately rather than all 
being placed by and under one general contractor. This departure 
from normal procedure resulted in claims against the Government 
for damages. 

The fiscal effects of the bill cannot be accurately estimated by the 

Defense Department. Enactment of the bill would, however, increase 
Government construction costs through increased administrative ex- 
penses. Further, the Defense Department is impressed by the merits 
of the point made by the Comptroller General in his letter of March 
30, 1953, to the former chairman of the Senate Committee on the Ju- 
diciary and by Mr. H. E. Foreman, managing director, the Associated 
General Contractors of America, Inc., in his letter of April 20, 1953, to 
the former chairman of the Senate Committee on the Judiciary, both 
in relation to S. 848. This point, which is also believed valid in con- 
sidering S. 1644, is in pertinent part as follows, quoting from the 
letter of the Comptroller General : 
*.* * It seems obvious that to require each bidder to make such final and definite 
arrangements with each and every subcontractor necessary to the contract work 
as to enable him to state in connection with his bid the name of each subcon- 
tractor and to bind himself accordingly, could only result in higher bids. There 
would be involved, not only the cost of making all final and definite arrange- 
ments with each subcontractor before bidding, but the risk of extra costs growing 
out of the operation and administration of the law, and it may be assumed that 
prudent bidders would reflect fully all such costs and risks in their bids. In addi- 
tion, such a law might operate to restrict competition in bidding through deterring 
prospective bidders from assuming the expense and risks involved. 

It may be stated that the bid shopping of general contractors which 
the bill seeks to overcome is a matter to be acted on by the construc- 
tion industry itself if such a practice is regarded by the industry as 
unethical. As stated previously, the present bill places a burden on 
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contracting agencies in administering construction contracts without, 
however, providing for any advantage to be passed on to the Govern- 
ment in the case of approval of lower price subcontractors, without 
providing any standards by which such agency should approve or 
disapprove of substitute contractors and without providing any 
remedy in the case of failure to comply. It is discriminatory in 
that all subcontractors under Government construction contracts are 
not covered by its provisions. It gives rise to a variety of legal ques- 
tions as to the responsibility of the Government for the granting or 
withholding of approval of substitute subcontractors under section 
2 (g) thereof, with attendant costs of increased litigation as well as 
possible liability. Finally, it will increase administrative costs and 
will probably result generally in higher bids, and thus higher costs, 
for construction work. 

Would you care to hear any statements where we might see legal 
trouble at this time, Mr. Chairman ? 

The CHarrman. We are going to meet again on the 18th of May, 
and if you could dig up some more material for the record we would 
be glad to hear it or you could submit it for inclusion in the record. 

General Tuttey. Well there are some things that might merit your 
attetition that we would like to bring up. 

We are certainly not against a practical, workable law that will im- 
prove what the Tccnmntaiall is getting more for its dollar, but we 
don’t want to buy anything that we think has loopholes in it. We 
think here you have got something that might be putting a pretty 
tough burden on a contracting officer making it difficult for him— 
maybe not. 

Senator McCiettan. General, my thought is, if this condition 
which you have revealed in your testimony prevails, you apparently 
were not aware of ? 

General Tuttey. Yes. I am not aware if we have suffered because 
of a lack of competition because of conditions that I pointed out here 
this morning. 

Senator McCieixian. If those conditions do prevail, you want to 
find out some way to correct them, I am sure? 

General TutLey. Yes. 

Senator McCie.tian. And if this bill in its attempt to do it has 
loopholes, then you might be very helpful to the committee by giving 
suggestions of the character of legislation needed to correct the 
situation. 

The Cuarrman. General, another thing I am very much interested 
in. is the item of what we used to call scalping a job, which means 
substituting inferior materials and products resulting in inferior con- 
struction for the United States Government. It also means a terrific 
inspection job by whatever agency is handling it—either that or we 
get bad jobs. I am also interested in geting rid of irresponsible con- 
tractors. I do know that the most valuable asset you can get in a 
construction job is a responsible, conscientious contractor and the 
right kind of staff 

General TutLey (interposing). Who wants to do a good job and is 
not a chisler 

The CuatrmMan (interposing). Who will not stand for chiseling by 
subcontractors or anyone else—that is the kind of man—well it is 
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hard to tell what he is worth to an agency like the United States Gov-- 
ernment in doing business. 

General Tuttey. Well I think I know quite a few of those people 
that I would put in that category. 

The Cuartrman. That was the reason I stirred up a terrific howl 
about the construction of a dam, because I realized that no bonding 
company would risk its bonds on an unreliable contractor. That is 
why I have always insisted on bonds although it costs more money to 
get them. We know we get the performance when we get a bond 
because the bonded company helps to police the job. 

Are there any other questions ? 

(None indicated.) 

The Cratrman. General, if you can get some data in here on the- 
18th we will be glad to have it, or any time before that. 

Mr. Cottrns. Mr. Chairman, I would like the record to show that 
Mr. E. Manning Seltzer, Army Assistant Chief, Legal Division, COF,. 
accompanied General Tulley here today. 


STATEMENT OF PETER A. STROBEL, COMMISSIONER OF PUBLIC 
BUILDING SERVICE, GENERAL SERVICES ADMINISTRATION,. 
ACCOMPANIED BY J. H. MACOMBER, JR., ASSOCIATE GENERAL 
COUNSEL, GENERAL SERVICES ADMINISTRATION 


Mr. Srroset. Mr. Chairman, I do not have a prepared statement,,. 
but I would like to read a part of the report that we have submitted 
to the chairman’s office. 

We in the General Services Administration feel that we cannot sup- 
port the passage of the bill for the following reasons: 

It is understood that the primary purpose of the bill is to eliminate 
so-called bid shopping after award of the prime contract. Most of our 
construction work in the last few years has been in Washington. 

The CuarrMan. Wait a minute—the chairman wants to take issue 
with you on the primary purpose of this bill—the primary purpose of 
the bill is to get better construction per dollar, and, if possible, at less 
dollars, and the bill recognizes a condition existing in which bidding 
may be interfering with that purpose. 

Mr. Srropet. Well, we in General Services have not encountered 
positive evidence of bid shopping in connection with our contracts and,. 
therefore, accordingly our experience does not indicate the need for the 
legislation in this respect. 

I would like to say that we consider it our function as Government 
employees to see to it that we get maximum value for our construction 


dollar and, secondly, that we get exactly what we have planned and 
specified and we have paid for. 


Senator McCietian. May I ask a question ? 

How do you account for this complaint that is being made for the. 
seeking of this legislation? Now I am asking this for an impartial 
judgment. 

Mr. Srroset. Well, Senator, I have listened to the testimony here 
today and a lot of that testimony I personally cannot go along with. 
We have had what I think I can say complete responses for our con- 
struction jobs here in Washington and vicinity, and I might say that 
at the present time we have no less than 68 projects active totaling: 





FEDERAL CONSTRUCTION CONTRACT ACT 109 


an amount of $68 million. I know of no case where any of the good, 
reputable, major subcontractors refuse to bid on our work. 

Senator McCietian. Do they bid directly to the Government / 

Mr. Stropet. No; they do not. They bid as subs to the general con- 
tractors. We believe that we can perform our function better for the 
Government—also as far as economy is concerned—by dealing only 
with one responsible party and that party being the general contractor. 

Senator McCietian. Well, this does not preclude you from doing 
that. 

Mr. Srroper. No; it does not. 

The Cuarrman. Well, how would this bill handicap you ? 

Mr. Srrosev. I think the bill would be a handicap to the, let us say, 
freedom of operation of the general contractor, where we are today 
in this country on an active, free, competitive basis, and if there is 
abuse as far as bid shopping is concerned we might well see that the 
remedy is worse than the sickness. 

The Cuatrman. Then you disapprove of the Sherman Act? 

Mr. Srropeu. No, sir. 

The Cuarrman. Or the Clayton Act ? 

Mr. Srropet. No, sir. 

The CuarrMan. Or the Robinson-Patman Act ? 

Mr. Srrove.. No, sir. 

The Cuatrman,. All right. It has been contended by certain people 
that those acts are all biased. The purpose of the Government is to in- 
sure decent competitive enterprise, is it not ? 

Mr. Srrosex. That is correct. 

The Cuarrman. All right. 

Mr. Srroset. At the same time I would like to point out that it is 
the function of the general contractor to buy as well as he can, and he 
is entitled to certain freedoms in that respect. 

The CHarrman. I know; but is not the Government also entitled to 
the benefit of all price concessions and things of that kind it might 
get? 

Mr. Srrosex. That is correct. 

The Cuatrman. You do not get it though. 

Mr. Strosen. We claim we do get it. 

The Cuatrrman. Well I would like to see how. 

Mr. Strosper. At least, in my opinion we do. 

Senator McCietian. This bill does not preclude him from having 
that absolute freedom in the fullest force up until the time his contract 
is accepted, does it ? 

Mr. Stroset. That is right, but it cuts off 

Senator McC.Le.ian (interposing). But does it cut off some of the 
freedom after that time ? 

After his contract is accepted with the name of his subcontractors 
in it, then if he wants to make a change, if he wanted to make a change 
in material he would have to get your approval ? 

Mr. Srrosex. That is right. 

Senator McCieixian. That is all it amounts to? 

Mr. Srroset. Well I think it would amount to a little bit more than 
that in this respect that, if the contractor is limited to dealing with the 
parties that he has listed 
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Senator McCretian. But if he is dealing with the subcontractors 
that are listed, then that would be true ? 

Mr. Srrozet. Unless he wants to go one step further and eliminates 
the names he has already put in. 

The Cuatrman. Well, if you say he substitutes a material—for in- 
stance, you let a contract for a building to be built of brick by a brick 
contractor and someone wants to come in and substitute cinder block— 
you would insist on approving that substitution, would you not? 

Mr. Strrosex. I certainly would. 

The CuarrmaN. All right. He has a certain amount of bids upon 
which his price is based. He wants to come in and substitute another 
contract for that man. Do you not think you should also have a right 
to say that that man might have a bad record and you do not want him 
on this job ? 

Mr. Srroset. Well, officially and legally we do not approve the sub- 
contractors in this respect—we leave that to the responsibility of the 
general contractors, and if the subcontractor is inefficient we believe 
it is the function and the duty of the general contractor to remedy that. 

The Cuarrman. All right now; I am going to ask you another ques- 
tion. Your construction is most] 

Mr. Srrosex. Office buildings, hospitals, and all kinds of that sort 
of facilities. 

The Cuarrman. In other words it is structural work in the main, ts 
it not? 

Mr. Srrosex. Well, it is structures—it is buildings. 

The Cuarrman. Now, do you let that out on lump-sum competitive 
bids? 

Mr. Srroseu. Yes, sir. 

The Cuatrman. Those are sealed bids, are they ¢ 

Mr. Srrosex. Those are sealed bids opened publicly. 

The Cuarrman. Now then, would you think it would be a good 
practice on your part and general contractors—and you are very 
thoughtful of general contractors—for contractors who would care 
to submit a sealed bid to you to realize that after you got all through 
opening those bids you were going out shopping around among the 
other contractors and seeing who would give a bid at a lesser price? 
Competitive business ran hea am one of the greatest proponents 
of it in the world—you would not advocate the Government doing that ? 

Mr. Stropet. No; we—— 

The Cuarrman. Well now, do you think you would get good con- 
tractors to submit good bona fide bids if you were not going to open 
the bids openly ? 

Mr. Srrosen. We are very sensitive in trying to maintain let us say 
the validity of competitive bidding. That is our prime objective. 

The Cuairman. Now, if you analyze this bill you will find it just 
goes one step further, it makes the prime contractor treat the sub the 
same way that we treat the prime. 

Mr. Srroven. Well I would like to point out that there might be 
some different conditions in this respect that the general contractor 
may not have had the responses that he should have gotten from the 
subs. We heard testimony to the effect this morning that they do not 
generally put in their highest bid. So, as I want to point out later, 
we believe that the Government will not save any money by this bill, 
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because it is our contention that whatever saving is due the Govern- 
ment has already been taken care of and has been discounted by the 
veneral contractor. 

We must not forget that the general contractor at the time he puts 
in his bid does it for the one purpose of obtaining a contract, so he 
has got to be sure and very critical of all the figures ‘that he gets. And 
the good contractors, I think I can say in general, do not rely on any- 
body’ s figures. They know pretty well how to figure most all the 
trades. 

Take a review in that respect. I know of general contractors that 
are perfectly willing to put in a bid without having had subcontract 
bids in certain classifications 

The CuarrMan. Do you realize that the only man who can put in 
a correct estimate of a heating job is a heating engineer that knows 
his business ? 

Mr. Srronet. No; I cannot fully subscribe to that. There are esti- 
mators and general contractor officers that have had mechanical engi- 
neering training that are just as good estimators as the subcontractor. 

The Cuarrman. I will agree with you some of them are. We have 
some general overall contractors. But it has been my experience that 
the average contractor, and it particularly applies here in Washington, 
subs out all his work and he relies on the subcontractor’s estimate. 

Mr. Srroset. They cannot sub all their work as far as we are con- 
cerned in this respect because we have a regulation that requires the 
general contractor to do by his own forces a certain percentage of the 
work. 

The Cuatrrman. Oh, yes; I know he has to have the organization. 

Mr. Srronen. He has to be more than a broker. 

The Cuatrman. He must coordinate the work of, shall we say, the 
excavation contractor, the brick contractor, the steel erector contrac- 
tor, the plasterer contractor, the painting contractor, the carpenter 
contractor—I could just go on 

Mr. Srroset. His functions go beyond that. He must coordinate 
the work not only of the branches of work that the chairman men- 
tioned but also the work of all the subcontractors. 

The Cuarrman. Well, certainly. 

Well, go ahead, please. I won’t interrupt you any more. 

But I do maintain that if you will think over the way you do busi- 
ness and the fact that this bill only requires the general contractor 
to do business the same way, I think you will eventually reach the 
conclusion that is in line with the idea of free competitive enterprise 
proposal as supervised. 

Mr. Srrospet. There are a lot of ideas between a general putting in 
of a bid and the subs putting in a bid on the general. The general 
must be able to be responsible to take on his bid whereas certain sub- 
contractors may actually not have a negotiated final contract with the 
general months and months after the general contractor has gotten his 
contract. 

The Cuarrman. Were you here last year ? 

Mr. Srroset. No, sir; 1 was not. 

The Cuatrman. A great number of big subcontracting outfits tes- 
tified that they would not come in and bid until the last minute be- 
cause they were afraid of bid shopping. They did so because their 
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bids were not sealed bids, and they could not preclude the contractors 
from taking their bids out and shopping for lower ones. 

Mr. Srropeu. Well then, consider the peculiar predicament that that 
practice puts the general contractor into—in that no bids come from 
subcontractors until a half hour before the bid is due. That is not a 
healthy situation either. And that must be a situation that he has to 
be able to overcome himself in a contract. 

(Discussion off-the-record.) 

Mr. Srrosex. It is further understood that one of the arguments 
which has been advanced in favor of passage of the bill is that it would 
force prime contractors to do their bid shopping prior to award and 
the savings thus effected would accrue to the Civwente in the 
bidding. Under the present system of competitive bidding, it is be- 
lieved that bids do reflect such potential savings and thus there would 
be no monetary advantage to the Government in the enactment of the 
proposed Leuhinlasibin, 

The bill would impose additional administrative responsibilities and 
burdens on the Government 

The Cuarrman. Well, wait just a second now. 

Suppose he is going to use that as a basis for his general bid. Is 
there not an incentive there for every subcontractor to put in the low- 
est bid in order that he will get the work in which he is interested, and 
that then will be reflected in the general contract resulting in a better 
price to the Government? That is what I am trying to achieve, savings 
for the Government. 

Mr. Srroset. Well the bid should automatically have that effect in 
due time. How long it will take to switch over from one system to 
another I do not know. 

The CuarrmMan. Well the bill simply complies with the present code 
of ethics of construction engineering. 

Mr. Srroset. That is true enough. Personally I think too much 
has been made out of the ill effect of bid shopping 

The CHarrMAn (interposing). Well that is a question of opinion. 

Mr. Srroset. I mean, I still say that the general contractor’s duty 
is to do the best business he knows how. As we delineate what part of 
the work belongs to a given subcontractor that burden would be on 
us. At the present time, all we are interested in is just showing the full 
work we want done, and if the general contractor wants to make a 
division within different trades that is up to him and it is not our 
worry. 

The Cuarrman. Can you find anything in this bill that prescribes 
it? It is up to him to take the whole contract, but in your specifica- 
tions you simply specify the requirements—electrical-wiring require- 
ments, air-conditioning requirements, heating requirements—and it is 
up to him. If he wants to use a dozen subcontractors, do it. 

Mr. Srrozet. It would be up to us as a Government agency to ask 
for the names of the particular major subcontractors. In other words, 
by doing that, we must also delineate what work each subcontractor 
that we ask the name for according to this bill is to perform, and it 
would give us more work in that respect—our specifications and draw- 
ings would have to be more complete as far as that particular separa- 
tion and demarcation of work is concerned. 

The C -arrman. Well, let me ask you a question on that line and I 
will quit asking you. Ts not that question of specifications and draw- 
ings an architectural job ‘ 














of 


mn 





FEDERAL CONSTRUCTION CONTRACT ACT 113 


e 






Mr. Strose.. That is correct. 

The CuatrMan. Is an architect’s fee always based on the estimated 
cost of the building ? 

Mr. Stroper. I think that is correct, although I can’t answer for all 
of the architects. 

The CuarrmMan. That puzzles me. 

Mr, Srrope.. They may not realize that it might mean more work 
to them as subcontractors when we have specifications and drawings 
made by them under direct contract. 

The Cuatrman. I am just wondering if you are not missing the plan 
operating in some States in which the subcontractors all bid direct 
to the builder ? 

Mr. Stroget. Yes; Il am very familiar with that. 

The CHarrmMan, One in which the prime contractor takes the full 
contract and makes his own divisions ? 

Mr. Srrovet. I am very familiar with that very thing because be- 
fore I joined the Government I was a consulting engineer and I have 
had the pleasure of being prime architectural engineer to the Public 
Works Committee of the City of New York. 

You have to make a complete separation of work for the simple 
reason that the major subcontractors become prime contractors. 

The Cuairman. That is the point. I say, are you not getting mixed 
up with that point ? 

Mr. Srroset. No, sir; I am not. It is our responsibility also to be 
able to tell the contractor what part of the work he is to do, so due 
to that we get very close as far as planning work and specifications 
are concerned to the need of prime contractors. 

The CHatrman. All right. Go ahead. 

Mr. Srroset. And I might say that I have discussed this bill last 
year—not this one but a previous—— 

The CuHarrman (interposing). The previous one was very much 
(lifferent from this one. 

Mr. Srroset. That is right—with the public works’ commissioner 
of New York City, and he said that this present law is a tremendous 
hardship on his office and is very costly. ; 

The bill would tend to discriminate against the prime contractor 
in that it would place restrictions on his freedom of operations while 
at the same time placing none on the operations of the subcontractors. 

It would not eliminate the practice of bid shopping as between sub- 
contractors and their sub-subcontractors, materialmen, and suppliers. 

The bill is further discriminatory in that it singles out the me- 
chanical specialty trades. While we recognize that the bill makes 
it discretionary with the contracting agency to add other trades, this 
would increase the administrative burdens and responsibilities of the 
contracting agency and further restrict the freedom of operations of 
the prime contractor all to the extent of making such system of con- 
tracting unnecessarily cumbersome. 

During the testimony there was some testimony made in regard to 
cost of estimate—that is one thing that is a burden on the construction 

industry. However, I do feel that some of the figures that were 
mentioned were excessively high. ; 

Mr. Corus. I have two short questions, Mr. Chairman. 

One, Mr. Strobel, you will recall that this morning we placed in 
the record a number of replies from large reputable private industrial 
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concerns, and from a review of the letters it appears that a great 
number followed the procedure as suggested in this bill. Now, ap- 
parently private industry at that level feels that there is some benefit 
to adopting such a procedure. Do you have any opinion as to why 
private industry can get along and, say, save on that and whether it 
would or would not be applicable to Federal practices? 

Mr. Srroset. I would say this, that what private industry can do 
in setting up and handling their construction projects is different 
from what we can do in Government. We have to live under restric- 
tions that are set by a number of laws and that are, let’s say, explained 
to us through decisions that we get from the General Accounting 
Office. In other words, the conditions are entirely different. In other 
words, if we are going to build a building as a private owner, we can 
take our bids in anyway we want and we can pay attention to the bids 
the way they come in or we can continue dickering with whomever 
we want to. First of all we are dealing with a selective group that 
we are talking about, private industry, and that is all the difference 
in the world. We must and we want to open our bidding so that 
everybody can bid, and Government has ‘to rely on our ability to see 
to it that even, let us say, a poor contractor or one who wants to shade 
his work does not get away with it. 

Mr. Coins. At the same time, aren’t you looking for the best job 
at the cheapest possible price ? 

Mr. Srroset. We are; and that is why we have our competitive 
bidding completely open to everybody, no restrictions, no prequalifi- 
cations, and that is where we get the kind of prices we sometimes get. 
They are very good. ) 

I would like to add one comment to the General’s comment that 
he gets very good responses, and he mentioned because they were close 
to his estimated cost of construction. 

I will go one step further. We have received responses recently— 
I mean, during the last year—the most beautiful bidding that any- 
body could ask for in that respect, in that the bids were bunched to- 
gether, and on g job that was as big as $16 million we had a difference 
of $16,000 between low bid and the second bid and only $8,000 addi- 
tional between the third bid. That is good bidding, and that shows 
complete and full response on the general contractors’ part. 

The Cuatrman. How close was that to your estimates ? 

Mr. Srroser. I think it was something like 5 percent under our 
estimate. We always have to contend with the trends—I mean, are we 
on an upgrade or on a downgrade? Are they hungry or do they have 
plenty of work? It has been mentioned that as high as 75 percent 
of the contractors would not bid on Government work, maybe so, I 
don’t have the statistics in that respect; but my opinion is they are 
not all avoiding bidding on Government contracts because they do 
not want to but because at the present time they can find plenty of 
work in private industry which is more profitable to them. It has 
been proven again and again that some of the subcontractors cannot 
make the money they expect to make when they go into competition 
with the Government. 

Mr. Coxirns. At the same time, as you pointed out earlier, your 
experience is limited practically to Washington and vicinity ? 

Mr. Srropet. Well we have not been building any buildings any- 
where else for a great number of years. 
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Mr. Coiirns. You can’t speak for the rest of the country? 
Mr. Srroset. I cannot speak for the rest of the country. I could 
get some information in that respect as far as we have gone. 

Mr. Coxirys. One other question. 

Do you have any suggestions that could in any way improve the 
language of that bill as it would affect your agency or the ability of 
your agency to get along with legislation such as here proposed ? 

Mr. Srrovet. No; I don’t think I have any suggestions. We would 
have to think it over. 

The CHarrmMan. Your suggestion is that there should be no rules 
or regulations at all ? 

Mr. Srropev. That is right. I think it is an evil that would be 
very hard to legislate out of the world. It has to do with relation- 
ship between human beings, one party being the general contractors 
and the other being the subjects. 

The Cuarrman. Well I realize that, so is burglary, narcotics, mur- 
der, and other crimes, but nevertheless we pass legislation on it. 
Mr. Srroset. I realize those are the laws. 

Mr. Cotiins. I have'no further questions, Mr: Chairman. 
The Cnatrman. Thank you very much, Mr. Strobel. 










STATEMENT OF JOHN A. DERRY, DIRECTOR, DIVISION OF CON- 
STRUCTION AND SUPPLY, UNITED STATES ATOMIC ENERGY 
COMMISSION 

























Mr. Derry. Mr. Chairman, I am John A. Derry, Director, Division 
of Construction and Supply of the Atomic Energy Commission, and 
with me is Mr. Franklin Parks, an attorney for the Atomic Energy 
Commission. 

Mr. Chairman, we are pleased to appear before the subcommittee 
for the purpose of discussing S. 1644, a bill to describe policy and pro- 
cedure in connection with construction contracts. As this is the first 
time the AEC has appeared before this subcommittee, we would like 
to describe briefly our organization and our general methods of con- 
tracting for construction services. 

The first atomic energy projects were constructed and operated dur- 
ing World War II under the Manhattan Engineer District. These 
facilities were transferred to the Atomic Energy Commission on Jan- 
uary 1, 1947, as provided by the Atomic Energy Act of 1946. Since 
then the atomic energy program has expanded until plant facilities 
in operation or under construction have almost quadrupled. The 
Nation’s investment in atomic energy plants and facilities will approx- 
imate $8 billion when presently authorized construction is mend 

The Washington Office of the Atomic Energy Commission estab- 
lishes and supervises overall policies and programs required to carry 
out the purposes of the Atomic Energy Act of 1954. These programs 
are carried out on a decentralized basis through 10 operations offices. 
All AEC construction work is performed by contractors. Except 
in isolated cases, the selection of contractors and the award and ad- 
ministration of construction contracts are direct responsibilities of 
the Managers of the Operations Offices. 

Fixed price contracts, awarded after formal advertising, are used 
to. the fullest extent feasible. However, in connection with various 
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phases of our construction program leading to ee testing, 
and stockpiling of weapons and where time is of the essence, it has 
not always been possible to defer initiation of this kind of construction 
pending the completion of development, plans, and specifications 
required for competitive bidding. This construction is accomplished 
by CPFF construction contracts. 

Where it is necessary to utilize a cost-plus-a-fixed-fee construction 
contract, the CPFF general contractor 1s required to award, to the 
fullest extent practicable, fixed price subcontracts obtained by com- 
petitive bids. Those portions of the mechanical specialty work which 
cannot be COMA under fixed price subcontracts are performed 
by the CPFF general contractor or by CPFF specialty subcontractors. 
Specialty ihe can be performed on a CPFF basis by the prime con- 
tractor only if he customarily performs such work and his available 
organization is competent to perform the work. 

In the case of fixed price prime contracts, our policy follows the 
general Government policy on competitive bid lump-sum contracts 
of holding the prime contractor responsible for all work under his 
contract including the selection of his subcontractors and the satis- 
factory performance of their work. Pursuant to this general policy, 
there is no requirement under our policies that invitations for bids 
or proposals list the major categories of mechanical specialty work 
to be performed under the contract or that bidders identify their 
proposed subcontractors in their bids or proposals, 

Some of our operations offices include a provision in the specifica- 
tions or the fixed price prime contract requiring the contractor, after 
award of the price contract, to furnish the names of his subcontrac- 
tors. There is, however, no requirement under our policies that the 
contracting officer approve the subcontractors of a prime fixed price 
contractor. 

Turning now to S. 1644, as we understand the bill it applies only 
to prime lump-sum contracts. It would require a listing of the major 
categories of mechanical specialty work in invitations for bids 
and would require a bidder to identify the mechanical specialty 
subcontractors the bidder proposes to perform such work. Subse- 
quently, the successful bidder, on notice to the contracting agency, 
could replace a subcontractor who failed or refused to perform his 
subcontract. However, if the successful bidder desired to replace a 
subcontractor for any other reason he would, in addition to notifying 
the contracting agency, to have to furnish any information requested 
as to change in cost to him by the proposed replacement, and, obtain 
the contracting agency’s approval of the use of the new subcontractor. 

We are unable to determine whether enactment of this bill would 
result in any benefit to the Commission. To the extent that the bill 
might encourage increased competition among subcontractors and any 
reduction in cost from that competition was reflected in the prime 
contraetor’s bid, the bill would be beneficial. On the other hand, to 
the extent the bill might restrict competition among subcontractors 
or might encourage the prime contractors to add contingencies to 
their bids to provide for any increased costs to them resulting from 
the requirements of this bill, it would not be beneficial. It would also 
seem that the contractor would be the sole beneficiary of cost savings 
he might realize in the substitution of a subcontractor. 
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At the same time, provisions requiring the listing of each major 
category of mechanical specialty work in invitations for bids and 
requiring approval of proposed substitute subcontractors may increase 
the duties involved in the administration of construction contracts 
and cause increased administrative costs. These additional adininis- 
trative costs would depend primarily on the degree to which prime 
contractors sought approval of proposed substitutions and the diffi- 
culties that might be encountered in acting on those requests. 

Administrative costs would also tend to increase if subcontractors 
other than mechanical specialty as defined in the bill were afforded 
the same treatment. We believe it would be difficult to provide con- 
vineing reasons for resisting such a broadening of the provisions of 
this bill. 

We are particularly concerned about the provisions of section 2 (g) 
(2) which require approval by the contracting agency before a prime 
contractor may substitute a subcontractor except where the substi- 
tution is required by the failure or refusal of a subcontractor named 
in his bid to perform the subcontract work. Under this section of the 
bill, the contracting agency would seem to be assuming some responsi- 
bility for performance by any substitute subcontractor it approved. 
It is possible therefore that the approval or even the disapproval of 
a proposed substitution might adversely affect the Government’s legal 
position in the event of problems arising in connection with the 
work for which the substitute contractor was proposed. A prime 
contractor could contend that the contracting agency was jointly re- 
sponsible with him for the competency of a substitute subcontractor 
who later defaulted, or he could contend that the contracting agency 
by disapproving a proposed substitution had assumed responsibility 
for the competency of the subcontractor named in the bid. The pro- 
visions of section 4 of the bill do not appear to provide protection to 
the contracting agency from the possible adverse legal effect of its 
approval or disapproval of a proposed substitute subcontractor under 
section 2 (g) (2). 

For these reasons the Atomic Energy Commission is unable to 
recommend favorable consideration of S. 1644. 

The Cuarrman. I have a question or two. 

The principal objection you said was that it would add additional 
administrative costs. 

Mr. Derry. Well, no, sir; I think it is really a lack of knowledge— 
I believe that we do not know that it is going to gain anything or not 
for the Commission. 

The Cratrman. Well, do you not have knowledge of whether it is 
or not? 

Mr. Derry. We have no way of determining that. 

The Cuatrman. How much per dollarwise or on a percentage basis 
has your cost-plus contracts been to date as compared with your fixed- 
price lump-sum bid contracts? 

Mr. Derry. To date, on a dollarwise basis it has been on the order 
of 90 percent. 

The CHatrman. Ninety percent cost plus fixed fee? 

Mr. Derry. To the prime contractors; yes. 

The Caatrman. To which this bill does not apply ? 

Mr. Derry. Yes, sir; but under our provisions, as-I explained, Mr. 
Chairman, we provide that prime contractors who have large cost 
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type contracts should let fixed-price subcontracts to the greatest de- 
gree possible. 

The Cuarrman. I know. But don’t you require them to submit 
to you the names of the subcontractors for security reasons? 

Mr. Derry. Yes, sir; for that and other reasons, we want to be 
satisfied that they are good contractors. 

The Cuatrman. All right. Why not extend it to your other-eon- 
tracts then ? 

Mr. Derry. It could be done. 

The CuarrmMan. Well, I say, why not? 

Mr. Derry. It could be done. 

The Cuarrman. In the face of this cost-plus-tixed fee, why should 
it not pay off in lump-sum contracts ¢ 

Mr. Derry. Well, it should pay off—yes, sir. 

The Cuairman. All right. Then I cannot see your objection to 
the bill. I am going to tell you, I have heard three Government wit- 
nesses, and I just wonder if you have a lobby registration bill down 
in the executive department because these statements all sound like 
they were written by the same man. 

But, if it works on your cost-plus-fixed-fee contracts, certainly it 
will work on your other contracts ? 

Mr. Derry. It should work to our advantage. 

The CHarrman. Now the only kick I can see that the Government 
agencies might have would be some additional administrative work. 

Mr. Derry. Well, possibly to the extent that we might have to ex- 
amine the qualifications of the proposed substitute subcontractors. 
That is about the only place. 

The CHAIRMAN. Well, do not you think you should ? 

Mr. Derry. We should; yes, sir. 

The CuarrMan. Do you not expect to do a good job? 

Mr. Derry. We examine them very carefully, Mr. Chairman. 

(Off-the-record discussion. ) 

The Cuairman. My point is that it seems to me it would be advis- 
able to do it on all the contracts. 

Mr. Derry. Well, the contention has been made that it would in- 
crease competition, and I think if that is the case it would be directly 
beneficial to the Government. 

The CuarrMan. I must remark that during the war the Govern- 
ment, controlling all material, forced the contractors—subs and all— 
into Government work, but you cannot do it any more. 

Mr. Derry. No, sir. Do you mean on competitive bidding ? 

The Cuarrman. Even on competive bidding they cae come in 
and bid competitively to get a job, and as long as they were controlled 
that continued. The minute all controls were released then private 
industry got into the picture, and it has been since that time that con- 
tractors and subcontractors have started going over to private busi- 
ness. 

Mr. Derry. Yes, sir; that is true. 

The Cuarrman. And it has been increasingly hard to get good con- 
tractors to come in and bid. 

Mr. Derry. Well, our experience, Mr. Chairman 

The CHAIRMAN \inter poche), Well, of course, some of the con- 
tracting giants for which only the Government could furnish a job 
would come in and bid. 
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Mr. Derry. Well, I do not mean the large CPFF contractors like 
the ones we have at Portsmouth or Savannah River, because we select 
those, but the subcontracts that they let at Portsmouth they got, with- 
out exception, no less than 6 or 8 bids for general contractors, and they 
were usually close enough ones that the bidding was quite good. 

The CuHatrmMan. Do you not believe it was cieds it was not Gov- 
ernment-supervised that caused these men to bid sharp and game? 

Mr. Derry. That is right, sir. 

The Cuatrman. You were out to get the best reliable and responsi- 
ble bid you could find ¢ 

Mr. Derry. Yes; we were. 

The Cuarrman. And you were going to make the prime bidder take 
that bid—it was a good bid and it was within proper estimates? 

Mr. Derry. Yes, sir. 

The Cuarrman. I think your picture does not typify the picture 
shown on other contracts. 

Mr. Derry. Well, I do not believe so. You are probably right, sir. 

Let me say then the other concern that I have expressed here is the 
provision 2 (g) (2) 

he CHarRMAN (interposing). It might make the Government re- 
sponsible ? 

Mr. Derry. It might make us responsible—this is a legal question 
that I am not competent to answer. 

The CuHarrman, All right, now. Wait a second. On your cost- 
plus-fixed-fee contracts, when you supervise a selection of a subcon- 
tractor, are you held liable for the subcontractor or is he held liable 
to the prime contractor ¢ 

Mr. Derry. We hold him liable. You mean the subcontractor that 
we select for the job ? 

The Cuarrman. You did not select him, did you? You passed on 
the subcontractor whom the prime contractor selected, did you not ? 

Mr. Derry. On the CPFF, we approved him, ves. 

The CHarrMan. On the cost-plus-fixed-fee / 

Mr. Derry. Yes. 

The CuarrMan. He submitted a man and you approved him ¢ 

Did you consider that you might be liable if the prime contractor 
didn’t pay ¢ 

Mr. Derry. No, sir. 

The Cuarrman. You held the prime contractor responsible ¢ 

Mr. Derry. Yes, sir. The contract existed between the prime and 
the sub and we had the right of approval or disapproval. 

The CHarrMan., Is it not the same thing here / 

Mr. Derry. Well we have nothing to fear there. 

The Cuatrman. Well, in this bill the prime contractor is respon- 
sible, and in which case the Government holds the prime contractor 
responsible for getting a suitable subcontractor to be approved by the 
Government. 

Mr. Derry. Well the default provision is in the prime contract and 
likewise in any subcontract. 

The Cuarrman. No. It is a default provision as to the subcontract 
or to the prime. Now, in the event the sub was kicked out of the list 
und the prime substituted somebody else, then he must submit the 
name of that contractor to the contracting agency for their approval ? 
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Mr. Derry. This is on the fixed-price or on the cost-plus-a-fixed fee 
contract ? 

The Cuarrman. No; this is under this bill. 

Mr. Derry. That is correct; yes, sir. 

The Cuarrman. You know about the clause contained in the Gov- 
ernment contracts to accept the lowest responsible bidder ? 

Mr. Derry. Yes, sir. 

The Cuarrman. All right. Do not you think it is time we got back 
to sound business principles? The industrial firms are following a 
system similar to this and some of them are muct stricter and many 
of the States are much more strict than this system. 

I always liken the Congress to a board of directors of a corporation. 
You sit down and consider and lay down the rules of operation of 
that corporation, what policies are going to be done, and that is why 
in my humble opinion it is our duty to do something like this if we 
feel it should be done—to tell the operating group that they must 
operate under certain rules as a general policy of the corporation. 
The Congress is the Board of Directors of the USA. 

Mr. Derry. Yes, sir. I think that whatever bill comes out of this 
Congress in connection with this Federal Construction Act we will 
try to administer it to the best of our ability. 

The CuatrMan. I know you will. But I am just making clear to 
you that this is no effort—no wise an effort to control, regiment, or 
whatever you may call it, private industry; it is an effort to legiti- 
mately establish a orton policy for the United States of America, 
and I think thereby getting back to sound business policies which we 


followed back in 1920 and before that—we had practically similar 
rules to what we are proposing right now. 


Mr. Derry. Yes, sir. 

The CHatrMan. I mean, not to what we are using right now but to 
what is suggested in this bill. 

Mr. Coturns. I have one comment, Mr. Chairman. 

With respect to section 2 (g), what would be your thought, Mr. 
Derry and Mr. Parks, if instead of the word “approve” we substituted 
the word “permitted”? — - 

Mr. Derry. Well I think that is an improvement. 

Mr. Parks. I do not think it would make much difference; I still 
think it would be tantamount to approval if we did not object. I 
would prefer to see some change in 4 (b) broadening it to cover the 
action taken under 2 (g) (2). 

Mr. Derry. Paragraph 4 (b) covers the naming by the prime con- 
tractor in his original bid, is that correct? It does not cover the sub- 
stitute subcontractor, but to broaden it to cover the approval of the 
substitute subcontractor. 

Mr. Cottins. Is it the proposed contractor or would it mean the 
substitute subcontractor ? 

Mr. Derry. In that, the substitute subcontractor. 

The Carman. Thank you very much, gentlemen. 

Mr. Cotxins. Mr. Chairman, may I incorporate in the record 
Senator McNamara’s letter of May 12, 1955. He was unable to be 


: today and asked that that statement be made a part of the 
record. 
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And I also offer for insertion into the record copies of letters from 
the Department of the Army, dated May 11, 1955, from the General 
Services Administration, dated May 11, 1955, and from the United 
States Atomic Energy Commission, dated May 11, 1955. 

(The letters referred to are as follows :) 


STATEMENT OF SENATOR PAT MCNAMARA 


Mr. Chairman and committee members, I am pleased, indeed, to appear before 
you today in support of 8.1644, the Federal construction contract bill. 

As you know, I am one of the 17 sponsors of the bill. As you may not know, 
I joined as a sponsor of S. 1644 because my experience, both as a contractor and 
as a union member, convinced me that “bid-shopping” and “bid-peddling” as 
practiced in the construction industry are detrimental to everyone—the con- 
tractors, both prime and sub—their employees—and the Federal Government. 

Enactment of this legislation will require the adoption of proper contracting 
procedures which will largely rid us of these cancerous practices in Federal 
construction. Certainly, if this is accomplished it is in the best interest of 
everyone. 

With present procedures changed so that “bid-shopping”, in particular, is elim- 
inated or at least drastically curbed, more small independent mechanical specialty 
contractors will be encouraged to bid on Government construction work. 

Some of you may not be particularly familiar with the term “mechanical 
specialty work.” Generally, it includes plumbing, heating, piping, air condition- 
ing, refrigerating, ventilating and electrical work. 

Under existing conditions there is little incentive for the specialty contractor 
to bid on Government work. It costs a lot of money, for example, to properly pre- 
pare an electrical bid on a large modern Federal project. Businessmen are not 
inclined to throw these substantial amounts of money away—and that is precisely 
what many specialty contractors believe they are doing when they submit sub- 
bids on Federal jobs under present procedures. The cost of estimating is thrown 
away if the figures are exposed to others after the prime receives his contract, for 
the purpose of securing a lower price. This, of course, is “bid-shopping.” If the 
specialty contractor had some assurance that he would get the job if his bid is 
used by the prime, an entirely different situation would exist. More specialty 
contractors would enter the field of Government construction. Bidding would 
become more spirited. A more healthy atmosphere would prevail in the con- 
struction industry to the decided benefit of all of its segments. The ultimate 
benefit should accrue to the Government in the form of lower construction costs. 

I note that the bill has the endorsement, not only of contractors, both large and 
small, but also of trade unions in the electrical, plumbing, heating, piping and 
air-conditioning fields. This is a healthy sign. 

S. 1644 will go far to eliminate the unhealthy practices just described. For 
that reason I earnestly hone that this committee will take early and favorable 


action in order that sufficient time remain for action by the Congress during this 
session. 


DEPARTMENT OF THE ARMY, 


Washington 25, D. C., May 11, 1955. 
Hon. HARLEY M. KILGORE, 


Chairman, Committee on the Judiciary, 
United States Senate. 


DeaR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 1644, 
84th Congress, a bill to prescribe policy and procedure in connection with con- 
struction contracts made by executive agencies, and for other purposes. The 
Department of the Army has been delegated responsibility by the Secretary of 
Defense to express the views of the Department of Defense thereon. 

The Department of the Army, on behalf of the Department of Defense, is 
opposed to the above-mentioned bill. 

S. 1644, 84th Congress, is materially different from S. 848, 83d Congress, in 
many respects. However, the main purpose of S. 1644 like S. 848 is to eliminate 
an undesirable practice in the construction industry, generally referred to as 
bid shopping. This is a practice where, in some instances, general contractors 
look around for specialty subcontractors to do the work at a lower price than 
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the proposal submitted by some other subcontractor and which may have been 
used by the prime contractor in preparing his bid. By letter of April 13, 1953, 
addressed to the former chairman of the Committee on the Judiciary, this office 
recommended that S. 848, 838d Congress, not be given favorable consideration. 

While certain objectionable features of S. 848 have been removed in S. 1644 
other objections to the bill remain. 

By requiring, in section 2 (g) of the bill, the approval of substitute subcon- 
tractors by the Government, it would appear that a legal question of the respon- 
sibility of the Government for the actions of the substituted subcontractor may 
be presented. It is our opinion that such difficulties would not be overcome by 
the provision in the bill which would disclaim the creation of any privity of 
contract between the Government and any subcontractor. 

It is also believed that there should be no departure from the principle that 
the prime contractor shall remain solely responsible as to the seleetion of his 
subcontractors. The need for adherence to this principle has been borne out 
on projects where specialty phases of a construction job were separately let 
rather than all being placed by and under one general contractor. This departure 
from the normal procedure resulted in numerous claims for damages. 

Policing by the Government to protect the bids or proposals of subcontractors 
doing mechanical specialty work would undoubtedly result in demands for sim- 
ilar action by other subcontractors participating in the performance of Govern- 
ment construction contracts. If any particular classes of subcontractors are 
entitled to the special treatment which the bill would allow, no sound reason 
appears for not according the same treatment to all classes of construction and 
supply subcontractors. In such event, the administration of construction con- 
tracts would become unduly burdensome. 

In summary, it may be stated that the bid shopping of general contractors 
which the bill seeks to overcome is a matter to be cleaned up by the construction 
industry itself, if such a practice is regarded by the industry to be unethical. 
The Government has always taken the position that it should look only to the 
general contractor for performance. This places the responsibility for the per- 
formance of the work in one place and eliminates the necessity of dealing with 
many persons rather than with the one who is responsible for the entire work. 
The subcontract price, conditions of the subcontract, and any other agree- 
ments, entered into by the general contractor and his subcontractors are, in our 
opinion, matters of concern only to those parties and should be of no concern 
to the Government so long as the provisions of the prime contract are being ad- 
hered to, there is no patent violation of law, and there is no evidence of collusion 
or fraud. 

It is recommended that this measure not be enacted into law. 

The fiscal effects of the bill cannot be estimated by the Department of Defense ; 
however, enactment of the bill would increase the Government construction costs 
through increased administrative expenses. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

Inasmuch as the committee has requested that the report be expedited, it is 
submitted without a determination by the Bureau of the Budget as to whether 
or not it conforms to the program of the President. As soon as such advice is 
received it will be forwarded to your committee. 

Sincerely yours, 
Rosert T. STEVENS, Secretary of the Army. 


GENERAL SERVICES ADMINISTRATION, 
Washingion 25, D.C., May 11, 1955. 
Re S. 1644. 
Hon. H. M. KILcore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington 25, D.C. 


DeEAR SENATOR KincorRE: Your letter of April 6 transmitted S. 1644, a bill to 
prescribe policy and procedure in connection with construction contracts made by 
executive agencies, and for other purposes, and requested a report thereon. 

In brief, the proposed bill requires executive agencies to list in bidding and con- 
tract documents each major category of mechanical specialty work involved. 
The general or prime contractor is required to name in his bid the subcontractors 
he will use on such work and no award can be made or lump-sum contracts entered 
into unless such names are specified. 
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Under section 2 (f) of the bill, if a named subcontractor fails or refuses to 
perform or complete, the prime contractor may substitute another subcontractor 
provided he first submits in writing the name of the substitute to the contracting 
agency. 

The bill also provides under section 2 (g) for substitution for any reasons other 
than the foregoing provided the prime contractor submits the substituted name 
and, at the request of the contracting agency, any change in cost resulting from the 
substitution and the further requirement that the substitute subcontractor is ap- 
proved in writing by the contracting agency. 

The bill is similar to, although it does not contain all of the objectionable 
features that were present in S. 848 introduced in the 83d Congress. 

We feel we cannot support passage of the bill for the reasons set forth below. 

It is understood that the primary purpose of the bill is to eliminate so-called 
bid shopping after award of the prime contract. Most of our construction work 
in the last few years has been in Washington, D. C., and the area adjacent thereto. 
We have not encountered positive evidence of bid shopping in connection with our 
contracts. Accordingly, our experience does not indicate the need for legislation 
in this respect. ? 

It is further understood that one of the arguments which has been advanced 
in favor of passage of the bill is that it would force prime contractors to do 
their bid shopping prior to award and the savings thus effected would accrue to 
the Government in the bidding. Under the present system of competitive bid- 
ding, it is believed that bids do reflect such potential savings and thus there would 
be no monetary advantage to the Government in the enactment of the proposed 
legislation. 

The bill would impose additional administrative responsibilities and burdens on 
the Government, which, while not anticipated to be serious in nature or magni- 
tude, would result in extra effort and cost. We have reference to the necessity 
for listing the major categories of mechanical specialty work and the scope of 
each, checking the bids to ascertain if the subcontractors are named, and the 
administrative actions and responsibilities involved in the event of substitution. 

Should a bidder be unable to obtain prices or for any other reason fail to name 
any or all of the required subcontractors, the bid would not be responsive to the 
invitation and therefore would have to be passed over under the provisions of 
section 2 (b) although, it may have been the low bid and very advantageous to the 
Government. 

The bill would tend to discriminate against the prime contractor in that it 
would place restrictions on his freedom of operations while at the same time 
placing none on the operations of the subcontractors. It would not eliminate the 
practice of bid shopping as between subcontractors and their sub-subcontractors, 
materialmen, and suppliers. 

The bill is further discriminatory in that it singles out the mechanical specialty 
trades. While we recognize that the bill makes it discretionary with the con- 
tracting agency to add other trades, this would increase the administrative 
burdens and responsibilities of the contracting agency and further restrict the 
freedom of operations of the prime contractor all to the extent of making such 
system of contracting unnecessarily cumbersome. 

As suggested in your letter of May 9, Mr. Thomas B. Collins of the Senate 
Judiciary staff has been notified it is anticipated that Mr. Peter A. Strobel, Com- 
missioner of Public Buildings Service, General Services Administration, will 
represent this Administration at the hearing on May 12. 

The Bureau of the Budget has informally advised that there is no objection 
to the submission of this report to your committee. 

Cordially yours, 


EDMUND F. MANSURE, Administrator. 


UNITED STATES ATOMIC ENERGY COMMISSION, 


Washington 25, D.C., May 11, 1955 
Hon. H. M. K1Leore, 


Chairman, Committee on the Judiciary, 
United States Senate. 
DeAR SENATOR KiLcore: This is in reply to your letter of April 20, 1955, request- 
ing our comments on S. 1644, a bill to prescribe policy and procedure in connec- 


tion with construction contracts made by executive agencies, and for other pur- 
poses. 
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The proposed bill would require each executive agency when requesting bids 
or proposals for construction work, with certain exceptions, to list each major 
category of mechanical specialty work which will be involved in performance of 
the work. Bidders or contractors offering proposals would be required to name 
each person who would perform mechanical specialty work so listed and would 
be permitted to have work performed by a substitute person only if a named 
person failed or refused to perform or complete his work or if the Government 
approved the substitution. The bill would not be applicable to cost-plus-a-fixed- 
fee construction contracts and would permit the head of the agency to exempt 
specific contracts from the provisions of the bill after making required determi- 
nations. 

We are unable to determine whether enactment of this bill would result in any 
benefit to the Commission. However, provisions requiring the listing of each 
major category of mechanical specialty work in invitations for bids and requiring 
approval of proposed substitute subcontractors may increase the duties involved 
in the administration of construction contracts. If mechanical specialty sub- 
contractors are entitled to the treatment specified by the bill, we believe it would 
be difficult to provide convincing reasons for resisting a broadening of the pro- 
visions to include other types of subcontractors. Extended application of these 
provisions would tend to increase administrative costs. 

In addition, under section 2 (g) (2) the contracting agency would seem to be 
assuming some responsibility for performance by any substitute subcontractor 
it approved. This approval requirement is inconsistent with the principle that 
a lump sum prime contractor alone is responsible for the work required by his 
contract. Furthermore, granting or withholding approval of a proposed sub- 
stitute subcontractor might affect adversely the Government’s position if problems 
arise on the work for which a substitute subcontractor was proposed. The pro- 
visions of section 4 do not appear to provide protection to the Government from 
the possible adverse legal effect of its action on a request for approval of a sub- 
stitute subcontractor. 

For these reasons we are unable to recommend enactment of S. 1644. 


The Bureau of the Budget has advised us that it has no objection to the sub- 
mission of these views. 


Sincerely yours, 
K. E. Fie.ps, General Manager. 


(Whereupon, at 6: 05 p. m., the committee adjourned, to reconvene at 
10 a. m., May 18, 1955.) 
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WEDNESDAY, MAY 18, 1955 


Unrrep Srares SENATE, 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The committee met at 10:15 a. m., pursuant to adjournment, i 
room 424, Senate Office Building, Hon: Harley M. Kilgore, aaleaiiass 
presiding. 
Present: Senators Kilgore (chairman) and Langer. 
Also present: Thomas B. Collins, professional staff member. 
The Cuaennan. The committee will come to order to hear witnesses 


on S. 1644. The first witness this morning will be Mr. Frank J. 
Rooney. 


STATEMENT OF FRANK J. ROONEY, PRESIDENT, FRANK J. ROONEY, 
INC., MIAMI, FLA., ACCOMPANIED BY JAMES D. MARSHALL, 


EXECUTIVE DIRECTOR, ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC. 


Mr. Roonry. My name is Frank J. Rooney, president of Frank J. 
Rooney, Inc., of Miami, Fla. Our firm engages in building construc- 
tion in the Miami area. 

This year I am vice president of the Associated General Contractors 
of America, and it is in that capacity that I appear before you repre- 
senting the more than 6,500 members of the association throughout 
the country. These companies execute the majority of contract con- 
struction throughout the country each year, and many conduct exten- 
sive operations overseas. 

In speaking to you on S. 1644, I would like to mention first that 
while this bill has been somewhat simplified compared to previous 
bills which have been before this committee in the past, the subject 
of bidding and awarding subcontracts on Federal or other projects 
and the relationships of the business firms involved can be extremely 
complex. 

The Cuarrman. Wait just a second. This bill does not apply to 
projects other than Federal? 

Mr. Rooney. That is correct, sir. 

The Cuarrman. And you said Federal and other projects. It ap- 
plies only to Federal projects, so I think it is somewhat misleading. I 
just wanted to correct you on that. 

Mr. Rooney. Senator, with your permission, sir, may I read t':» last 
of that sentence. The subject of bidding and awarding subcontracts 
on Federal or other projects and the relationships of the business 
firms involved can be extremely complex. 
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I did not mean to give the impression that we felt that this bill 
applied to private work; it was just on an overall general subject. 

The Cuarrman. All right, I just wanted to clarify the record. 

Mr. Rooney. Yes, sir. 

The other witnesses representing the association and I are here to 
oppose this bill, for reasons which we will set forth. Later we wish 
to tell you how we believe the problems at which this legislation ap- 
parently is aimed can be solved more effectively by other means. 

Before going into our reasons, I want to assure you first that the 
great majority of general contractors who undertake Federal con- 
struction projects have a genuine interest in constructing these projects 
efficiently, economically, and in such a manner that the Government 
receives maximum value for its investment in construction. 

I believe that. we can be justly proud of the record which the general 
contracting industry has made both in war and in peace in construct- 
ing for the Federal Government, and for all other governmental units 
and private investors. 

In our association we are constantly using the phrase, “America 
progresses through construction.” We are genuinely conscious of the 
obligations which we have as general contractors who accept the cen- 
tralized responsibility for the construction of projects to carry out 
our work so that the public receives constantly greater value for its 
investment in construction. The whole broad program of our associa- 
tion is devoted to that objective. 

We likewise as genera! contractors have a genuine interest in con- 
ducting our business affairs in an ethical manner. In our business, 
as in al] businesses, there is a certain small percentage of firms which 
believe that they can continue in business by sharp practices and 
shady tactics. But in our business, as in all others of which I have 
any knowledge, the great majority of companies do conduct their 
operations in an ethical manner and are interested in maintaining the 
recognized standards of the industry. 

We have an honest difference of opinion with those representatives 
of mechanical specialty contracting associations who spoke to you on 
May 12. We are opposed to this bill because it is our honest judgment 
that it would utterly fail to accomplish the objectives for which it has 
been drafted. Actually, our conviction is that the bill would tend to 
increase the cost of construction to the Government, would work a 
hardship on the smaller subcontracting organizations, and would tend 
to encourage unethical business relationships in the industry. 

Senator Lancer. Why ? 

Mr. Rooney. Senator, I have developed that a little later in detail. 
If you would like me to, I will answer it now or else I will develop it 
later. 

Senator Lancer. Go ahead. 

Mr. Rooney. Thank you, sir. 

We, as general contractors firmly believe, and we have taken the 
leadership in carrying out our convictions, that the problems in the 
industry relating to the bidding and award of subcontracts can be 
solved most effectively by the cooperation of the leaders of both groups. 

Fair and equitable relationships between general contractors and 
subcontractors are largely a matter of morals and ethics. We do not 
believe that it is possible for Congress, or any other legislative body, 
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to devise legislation which will improve the morals of this industry, 
or any other industry. 

We do believe that the fair-minded majority in both the general 
contracting and subcontracting industries can use their knowledge of 
the industry to solve our own problems, and we are taking steps to do 
so. 

The Cuarrman. Let me just ask you a question. How long has the 
Association of General Contractors been in existence ‘ 

Mr. Rooney. Approximately 38 years, sir. 

The Caatrman. When was the code of ethics of general contractors 
put into effect ¢ 

Mr. Rooney. Many years ago. 

The CuatrMan. How long ago, about ? 

Mr. Rooney. I am not right sure but maybe I can get that informa- 
tion for you. Have you got any information on that ‘ 

Mr. MarsHatu. I would say about 1924. 

The Cuarrman. Did it at that time contain the present part of the 
code of ethics? And I think it is a very fine code of ethics 

Mr. Marsnatt. I believe so, sir. 

The Cuatrman. On bid shopping ? 

Mr. MarsHatt. Yes, sir; I believe so. 

The CHatrman. And you have been tryirg ever since then to abolish 
bid shopping in the industry ¢ 

Mr. Rooney. Yes, sir. 

The CHairman. By voluntary action / 

Mr. Rooney. Yes, sir. 

The Cuarrman. By voluntary action, yes. And what success have 
you had? 

Mr. Rooney. I believe we have had a little success, and as I just 
explained, Senator, that I have developed some of the things we have 
done and the success we have had. 

The Cuarrman. The point I want to make is this: That I agree with 
you that a great number of your general contractors are very fine and 
high-minded people, ethical and everything else. So are the great 
majority of doctors and of lawyers, yet were it not for the laws in the 
medical profession and the legal profession, there would be no way of 
handling the fellow who is a gypper, so you have to pass a law barring 
shyster tactics by lawyers and disbar them in the States. 

Now if you have a general contractor you have no way of getting 
at him other than moral suasion, and a man who does not live up toa 
moral code of ethics is not usually susceptible to moral suasion. That 
is the reason I think you are going to have to have some legal imple- 
mentation to do some of these things. 

Mr. Rooney. Mr. Chairman, if I may I agree wholeheartedly with 
you 

The Cuatrman. In other words, I think a few people are probably 
putting mud over a whole group. I have been working now for 3 
years trying to find the easiest possible way of protecting the good 
contractors against the malpractices of the bad and that is all this bill 
is aimed at. 

Go ahead. 

Mr. Rooney. May I comment on that, please ? 

The Cuatrman. Yes. 
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Mr. Rooney. In principle, I think we are talking about definitely 
the same thing. It is our contention that the great majority of general 
contractors do live by our code of ethics. We readily admit that there 
are some few who by shady practice and trying to work angles and such 
as that will try to take unfair advantage and we are doing everything 
that we can to minimize that. We do not feel that this law as written 
will eliminate it, and that is what I will develop as I go through here. 
There is no question about it, if there was some way that we could just 
pass a wand and make everybody morally conscious of their duties to 
the ethical practices and the code of ethics, the construction industry 
would be a very wonderful thing to be in, but I do not know if that 
can be done. 

The Cuatrman. All right. Go ahead. I am sorry I interrupted 
but I had that thought in my mind when you were talking. I want 
you to understand that I by no means feel that all the general con- 
tractors are trying to gyp the Government or the subcontractors or 
anybody else; but there are a certain number who do, and I did not 
want to muddy up the water on the whole general contracting busi- 
ness, and that is why this bill was limited only to Federal contracts, 
because we do not want to try to go in and govern the contracting 
business as a whole. 

Mr. Roonry. Mr. Chairman, if I may—— 

The Cuarrman. In other words, our theory on this contracting busi- 
ness is let the buyer beware. All we are trying to do is set up a 
“Beware” sign on our own contracts. 

Please go ahead. 

Mr. Rooney. I would like to read this and then I would like very 
much to discuss this further with you after you get my ideas out of 
this and then if you have time, I would like very much to discuss 
it with you. 

The Cuarrman. All right, I won’t interrupt you any more. 

Mr. Rooney. Now, I want to list some of the reasons why S. 1644 
not only would not accomplish its objectives but also would be con- 
trary to the public interest. Mr. Moyer and Mr. Smith, who will 
follow me, will describe to you the practical effect of the bill on a 
contractor’s operations, the benefits to the Government under the 
Meme system of contracting which would be jeopardized by this 
oan and the effect which similar legislation has had in the 
States. 

We do not believe that this bill, if enacted, would actually stop 
practices of bid shopping or bid peddling. 

As we see it, the bill would only change the ground rules for those 
relatively few subcontractors and general contractors who have an 
inclination to enter into shady agreements. 

There is nothing in the bill, for example, to prevent unethical sub- 
contractors to suggest to a general contractor that he will do the work 
at less than any other offer the general contractor may get. Nor is 
there anything to prevent an unethical contractor from suggesting 
that he will name a particular subcontractor if an agreement is made 
that the subcontractor will do the work for less than the lowest offer 
the general contractor receives. 

_ We can see no reason for enacting a bill which will not accomplish 
its objective. 
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The Cuarrman. Could I interrupt at this point, sir? 
Mr. Rooney. Yes, sir. 
The Cuatrman. These transactions you are talking about are trans- 
actions taking place before the final contract is signed, the contract 1s 
let and signed, isn’t that right? 

Mr. Rooney. Yes, sir, it could be. 

The CuHarrMan. Well, it would be. 

Mr. Rooney. Yes. 

The Cuarrman. In other words, if I come in and say to you as a 
general contractor, “Now go ahead and let the other boys bid and 
when you get through I will underbid them 1 percent.” Well, there 
is nothing in the bill to prohibit that because that all takes place 
before the general contract 1s let. Ch. 

Mr. Rooney. Before the general contractor submits his bid, yes, 
and I would like to develop that point if we have a little time later on. 

The Cuarrman. The bill was not aimed at that, but at the situation 
where the prime contractor has already received the prime contract. 

Mr. Rooney. Let me write that down so, I do not forget about 
that because I would like to give you our ideas on that if I may, sir. 

A strict and ethical adherence to this bill if it became law would 
would tend to increase the cost of construction for the Government. 

This legislation by requiring the general contractor to name cer- 
tain of his subcontractors at the time of submitting his bid, would 
put the general contractor in the ——— of having to guarantee the 
work of those subcontractors without having an opportunity of as- 
suring himself that the subcontractor could and would do all of the 
specified work at the offered price in the required time without costly 
delays. 

Vander such circumstances the prudent contractor might prefer not 
to risk naming the subcontractor with the lowest price and would 
select one with a higher price to protect himself against unforeseen 
contingencies. 

The provisions of the legislation thus would tend to increase the 
cost to the Government and favor only the large well-known spe- 
cialty contractors. 

Several provisions of the proposed bill would increase the admin- 
istrative burdens and costs for the Government, without benefit to 
the public. 

_ Through many years the Government has found that it is greatly to 
its advantage to award one contract to the general contractor and 
hold him responsible for the entire work. 

Sections 2 (f) and (g) could very easily place the Government in 
the position of referee in the family squabbles of general contractors 
and subcontractors if the subcontractor being replaced did not agree 
with the judgment of the general contractor as to the reasons for and 
necessity of the change. 

The bill establishes no guides as to how disputes are to be han- 
dled, but its provisions would have to be policed by some agency or 
agencies. 

‘i Government agencies have testified in opposition to this legisla- 
10n. 

The Cuatrman. I want to clarify in my mind just what you are 
talking about. Would that be a dispute about a change order made 
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by the contracting governmental agency or a change suggested by 
the subcontractor ? 

Mr. Roonry. No, sir, I do not believe that was quite the point I 
was trying to make. If, after award was made for one reason or 
another, the general contractor, after he gets a chance to really go 
over the subcontractor’s bid, finds that there is an omission or for 
any reason at all, the general contractor feels justified in asking for 
a substitution of the subcontractor and putting another one in there, 
then somebody is going to have to give him the right to substitute, 
and if the man who is being substituted does not agree with the gen- 
eral contractor or the reasons why he wants to change, who is going 
to settle that ? 

There is going to have to be a referee in there somewhere. 

The CuarrmMan. Well, if the change is made in that contract, 
doesn’t the agency anyway have to decide whether or not they are go- 
ing to accept the change ? 

Mr. Rooney. It would not be a change in contract as I see it, Sena- 
tor. It isa change in subcontractors, 

The Cratrman. I do not think I have made myself clear to you. 
You say if there is a disagreement between the general contractor 
and the subcontractor then the Government would have to step in 
and referee. Only I think that would have to be done in case that 
changed the specifications on the construction. I do not then see 
how it could otherwise. 

Mr. Rooney. Maybe I am not making it too clear. Let me do that 
again, sir, if after the award is made, I named a certain subcontrac- 
tor, then when I get ready to award him that subcontract, we get into 
disagreement on what he has included in his bid and, for one reason 
or another, there is a disagreement between the subcontractor and 
myself, I feel justified in changing subcontractors for the reasons 
that we have gone over. As I read the bill, I would then apply to 
the awarding agency for permission to change the subcontractor or 
I would change the subcontractor and have it approved by them; is 
that correct, sir? 

The Cuatrman. Yes, that is right. 

Mr. Rooney. If the original subcontractor disagrees with me on 
why I wanted to change and he started to get into that and started 
to make claims and one thing and another, who would be the referee 
in that instance ? 

The Cuatrman. The courts. That is the way it always has been. 

Mr. Rooney. If the awarding agency did give me the permission 
to change my subcontractors, would they not become a party to it? 

The Cnatrman. No. 

Mr. Rooney. Well, Mr. Chairman, again I am not an attorney and 
do not know that. Iam a builder. 

The Cuatrman. In other words, there is never any privileged con- 
tract between anybody except the general contractor and the Govern- 
ment, and it is just like a change in specifications. The Government 
would have to accede to the change in specifications before it would 
modify the general contract. That is why I have change orders. 
You know frankly, I think the Government is to blame. There has 
grown up a great laxity in Government procedures on contracting in 
the past 35 years. 35 years ago the Government agency involved 
would check the reputation, ability, equipment, and financial responsi- 
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bility of the general contractor and of all the principal subctontrac- 
tors before they let the contract, and it saved a lot of headaches later. 

Apparently now they do not do anything. 

Mr. Rooney. Mr. Chairman, in some instances they may not do 
anything, but the contracts that I get, they do something. There is 
no laxity there. They check me and they check my subcontractors 
and they do a pretty good job of watching me. I do not find any 
laxity. Now they may just check me, I do not know that, but from 
talking to other contractors; why I do not get that impression that 
there is any laxity on the part of any of the awarding agencies that 
we do business to not know who they are and not check us pretty good. 

The Cuatrman. Well, the only thing this bill does is just that very 
same thing that I am suggesting. 

Mr. Rooney. To check us? They are already doing that now. They 
do not need this. 

The CuatrMan. No, it is our telling them that that must be done 
in all cases. 

Mr. Roonry. It may be something that I am not aware of—this 
laxity that you speak ‘of. However, that has not been my personal 
experience. There is no laxity on the part of any of them that I 
have ever done business with. 

The CHatrMan. Go ahead. 

Mr. Rooney. Well, back on this changing and my opinion or our 
opinion that the Government agency would be dragged into this 
thing as a referee where the subcontractor runs up to the awarding 
office and says, “He can’t change me, he is trying to chisel me, he is 
trying to do this, he is trying to do that.” And the Government 
agency has to say, “Well, yes, you can substitute” or “No, you cannot 
substitute.” It just looks to me like they get into the thing, Senator, 
but. like I say, I am not an attorney and I ‘will not try to pursue that. 
If I may go on, I would like to go into the imposed restrictions on the 
general contractors. The bill proposes that restrictions be put upon 
the selection of subcontractors by general contractors which are not 
in the public interest. 

Mr. Moyer will give you a clearer picture of what a general con- 
tractor must do in preparing the bid, and Mr. Smith will point out to 
you some of the dangers of tampering with the present system, but I 
would like to speak on the point briefly. 

To those who are not familiar with the operations of the industry, 
the terms of the bill seem simple. But their implications are far-reach- 
ing and exceedingly complex. 

At the time he must submit his guaranteed bid to the Government 
the general contractor has not had the opportunity to evaluate the 
unsupported offers which he has received from various subcontractors. 

Senator Lancer. What do you mean by “unsupported offers”? 

Mr. Rooney. Many times, Senator, in preparing our bids it becomes 
the habit of several contractors to hold up until the last minute, then 
pick up a telephone and give us a telephone call and bid us on the 
telephone. 

Senator Lancer. What is the difference between an offer and an 
unsupported offer ? 

Mr. Rooney. An unsupported offer would be just a man calling on 
the telephone and saying, “Well, I will do this work for that much 
money.” 
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However, if he came in with a written proposal, that would be more 
of a supported offer, had he a guaranteed bid bond, that would be more 
of a supported offer, and by that I mean that the general contractor 
submits a bid bond with his offer, but subcontractors give it to you over 
the phone, on a piece of paper or something such as that. That is the 
difference between a supported and unsupported offer. 

The CuarrmMan. Really a supported one in the strictest terminology 
is one on which they give a performance bond. 

Mr. Rooney. A bid bond. 

The Cuarrman. A bid bond guaranteeing they will do the work 
according to specifications and their bid. 

Mr. Rooney. Yes. 

Senator Lancer. A general contractor can answer that if he wants 
to. 

Mr. Roonry. That is correct, sir, but in general practice we do not 
have time to do that. Many times they wait until a half hour before 
I am supposed to put in my bid and then call up and say I have got a 
bid for that on a certain part of your work. Let me give it to you now. 
You say why didn’t you do it before? They say, well, we were busy 
and this and that and they have got a million excuses. 

But that is common practice. That is the reason for the words 
“Unsupported offers” which he has received from various subcon- 
tractors. 

It is to the interest of the Government that the general contractor 
have ample time to determine which of the subcontractors is best quali- 
fied for his part of the project, will be able to keep pace with the gen- 
eral contractor’s schedule of operations, and has the best price. 

More and more it is becoming the custom for general contractors to 
have experts on their staff who can accurately estimate what various 
parts of the work, including the mechanical specialty work, should 
cost. The general contractor might use the offers of some subcon- 
tractors in preparing his bid, but he is more likely to use his own esti- 
mate of what the right price should be. Many general contractors now 
do not even solicit offers from subcontractors until after they have 
received the contract. 

It is in the public interest that the general contractor have ample 
time to make the selection of his subcontractors. In that way he can 
select the subcontractor best qualified to do the work and give the best 
price. 

The CHarrmMan. Mr. Rooney, were you at the hearings last year? 

Mr. Rooney. No; 1 amsorry I did not attend those. 

The CuatrMan. Well, at those hearings a great number of reputabie 
subcontractors stated the reason they would not submit a bid until 
30 minutes before was to try to keep from having their bids a. 
and that that practice alone was what was holding up the bids being 
put in in plenty of time. 

Mr. Rooney. Mr. Chairman, let me follow that thinking through 
a little bit. If they are afraid that the general contractor will shop 
his bid and they hold up for 30 minutes before the bidding, then that 
shopping is done before the general contractor submits his bid and 
this bill will not stop it. Now like you said before, you just change 
the ground rules here. Instead of waiting until after I get the job 
and start to chisel it, I do it before I put my bid in. 
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The CuHarrMan. There is no way we could stop that. We tried to 
make arrangements to stop it in the other bill and they said it was 
too stringent, so we cut it down. ' 

Mr. Rooney. Senator, we get back to basic principles. I do not 
not know of any way you are going to stop me, if I have it in my 
mind that I am going to try to work the angles. I am going to figure 
out some way to do it, and that has been going on from time imme- 
morial. If somebody wants to do that, it has been proven by history 
that somebody is going to come up with an angle and try to figure 
it out and come pretty close to doing it. 

This does not mean that the general contractor beats down the sub- 
contractor and puts the difference in his pocket. The practice of most 
contractors today is to use an offer from a subcontractor in preparing 
his bid when the price looks fair, and to use his own estimate when 
he does not believe that any of the offers from subcontractors are in 
line with what they should be. 

In that way the general contractor is protecting the best interests 
of the Government. 

We believe that it is contrary to the public interest to place hamper- 
ing restrictions on the general contractor’s ability to do this. 

We believe that the proposed legislation is discriminatory against 
general contractors. 

The bill imposes additional restrictions and responsibilities upon 
general contractors; none upon subcontractors. 

Here I would like to emphasize that when the general contractor 
submits his bid to the Government agency he files a bid bond or other 
security to guarantee his good faith. After has has been awarded 
the contract, he furnishes a performance bond which guarantees com- 
pletion of the project to the Government at the contract price. 

When the subcontractor, frequently one from whom a bid is not 
requested, makes his offer to the general contractor, it is guaranteed 
in no way, there is no assurance that the subcontractor will complete 
or even undertake the work, and there is no assurance that all of the 
particular kind of mechanical specialty work is included in the offer. 

We believe it highly discriminatory to place restrictions upon gen- 
eral contractors whose faith and performance is guaranteed to the 
Government, and none upon subcontractors whose offers amount to 
little more than informal price quotations, more often than not over 
the telephone. 

We also believe that the legislation subjects general contractors 
performing Federal projects to claims by aggrieved subcontractors. 
There is nothing in the legislation to prevent a subcontractor who was 
named in the bid from claiming the general] contractor injures him 
if a substitution were made under the terms of the Jaw if the named 
subcontractor disagreed with the reasons submitted by the general 
contractor for making the change. , 

This legislation in this respect would add a hazard to contracting 
for the Government from which the public would receive no benefit. 

Provisions of the proposed legislation would tend to reduce compe- 
tition for subcontracts. 

Without having ample opportunity to analyze the offers of all sub- 
contractors, general contractors would want to protect themselves by 
naming the larger and better-known subcontractors. They would 
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have a reluctance to gamble on guaranteeing the performance of a 
smaller or unknown subcontractor. 

There are many times then when the general contractor has reason 
to believe that none of the subbids for a particular kind of work are 
at what should be the right price, and he believes that there should be 
wider competition to protect his interests and that of the Govern- 
ment. 

We believe that the best interests of the Government are served when 
there is free and open competition. 

A fact not generally known outside the industry is that the general 
contractor is one of the strongest factors working for fair, free and 
open competition in the award of subcontracts. It is to the advantage 
of the Government that he have freedom in making certain that there 
is free and open competition for subcontracts, 

The great majority of general contractors do this in an ethical man- 
ner, and so that the Government receives the benefit. 

I would like to emphasize again that the proposed legislation works 
a hardship on the small and growing subcontractor while it helps the 
well-established firm. 

By requiring the general contractor to name his subcontractors and 
by placing restrictions on his ability on making substitutions, the gen- 
eral contractor may not have the time to assure himself of the ability 
of the small subcontractor to complete the work on schedule and of the 
desirability of guaranteeing his performance. 

We do not believe that the Congress wants to pass legislation which 
is harmful to small businesses. 

One of the effects of the proposed legislation is to establish a Gov- 
ernment regulation of business relationships. 

We can see no way in which the proposed legislation would benefit 
the Government. On the contrary, we believe that it is opposed to 
the public interest. 

e are also strong in our belief that the trend in Government should 
be away from Government intervention in business relationships 
rather than toward it. 

Earlier I stated that the most favorable price for the Government 
and the constant improvement of ethics of the industry can be 
achieved most effectively by the honest-fairminded and intelligent 
men of both the subcontracting and general contracting industries 
working toward that objective. 

In our association we believe that the fair and honest men in both 
the industries, who are in the great majority, can sit down together 
and in an entirely legal manner can make a substantial gain, sub- 
stantial progress in the solution of our mutual problems. We do not 
believe that a miracle will happen or that the practices of every mem- 
ber of the industry will become spotless overnight. But we do believe 
that through the cooperation of the responsible elements of both in- 
dustries unethical practices can be confined largely to those few who 
always engage in shady practices regardless of laws. 

The Associated General Contractors of America last year started 
taking practical steps to carry out our beliefs. Last summer invita- 
tion to bid forms were distributed to all AGC members for use in in- 
viting bids for subcontracts or for adaptation by the individual gen- 
eral contractor to his own use. These forms stated that the general 
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contractor would abide by the AGC code of ethical conduct in the 
bidding and award of subcontracts. More than 200,000 copies of the 
forms have been distributed. 

Generally, the results of their use has been excellent. However, 
some of the AGC members inquired if they were to be rigidly bound 
by the AGC code when there was ample evidence that some groups of 
subcontractors were in collusion to keep their prices unreasonably 
high. 

Our national association recognizes that the observance of recog- 
nized ethical standards is a two-way street, that it is difficult for one 
party to be ethical while the other party is not. Our governing and 
advisory boards have recommended that AGC chapters contact local 
associations of subcontractors and offer to establish committees to 
work out mutually satisfactory bidding and awarding procedures. 

Many of our chapters have done that. Reports which have been 
received by the national association indicate this cooperation has led 
to a decrease in bid shopping and bid peddling, and has substantially 
improved the relationships between general contractors and subcon- 
tractors. 

We believe that the objectives of fair and equitable competition 
and ethical practices can be brought about more effectively by actions 
of the industry than by legislation. 

Previously, I have discussed nine principal reasons why we believe 
that S. 1644 not only would fail to accomplish its objectives, but would 
be contrary to the public interest. 

We sincerely and honestly believe that the proposed legislation 
would tend to increase the cost of construction, and would not stop 
anyone from practicing bid shopping or bid peddling. 

We believe that improvement of the ethics of the industry and the 
most favorable price for the Government will be the result of the 
leaders in both the subcontracting and general contracting industries 
cooperating toward that objective. 

On behalf of members of the AGC, I present the recommendation 
that the Judiciary Committee file an adverse report on this bill on 
the finding that it is not in the public interest. 

We further recommend that you write a report in which you 
strongly urge the members of the general contracting and subcontract- 
ing industries to establish mutually agreeable and satisfactory bid- 
ding and awarding procedures so that the Government can isk ad- 
vantage of the free and open competition which these procedures will 
provide. 

One deterrent to faster progress in settling the problems within the 
industry has been the reluctance of some subcontracting groups to 
participate in cooperative programs on the grounds that it would 
lesson the chances for Federal legislation. 

A strong adverse report by the Judiciary Committee would be a 
powerful stimulant to the development of procedures by which the 
Government would secure the greatest benefit, while the operations 
of the industry would be carried out in an increasingly ethical manner. 

Now, Mr. Chairman, if I may go back to one subject that you 
brought up, and that is the bid shee ping and bid peddling that goes 
on before the general contractor au his bid. We feel that it is 
just as unethical to peddle a bid or shop a bid before you put your 
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general contractor’s bid in as it is afterward, and I was greatly sur- 
prised when I came into Washington and read some testimony that was 
put in here with you folks, last week, and if I may, I would like to 


just read, and this is a transcript of the testimony, Mr. Collins asked 
right here: 


Mr. Geary, this bill would go a long way toward correcting the practice of 
shopping after the award. What about in the event that legislation along this 
line were enacted, would that swing the pendulum the other way and would you 
have the practice of shopping before the award? 


Now Mr. Geary’s answer to that was: 


That is what it would do and that is entirely all right. There is no objection 
to that. 

Now, Mr. Chairman, if we are talking ethics here, ethics are before 
and after, both ways, and I would like permission at this time to quote 
from this code of conduct of the AGC, the AGC stand on this subject. 

The Cuatrman. Could I see that transcript just a second ? 

Mr. Rooney. Yes, sir. 

Mr. Coxtins. Right at that point in connection with Mr. Geary’s 
answer, Mr. Rooney, he explained, did he not, that it was his feeling 
that before the award the prime contractor and the subcontractors 
were in a different position than they were after the award, that before 
the prime contractor and the subcontractor were on an equal footing. 
After the award—and I am repeating in substance what Mr. Geary’s 
dayne was, and you may correct me—after the award the contractor 
nas already been awarded the prime contract, and then he is going 
around and soliciting or trying to get a cheaper price among the sub- 
contractors. That is how Mr. Geary distinguished before the award 
and after the award. 

Mr. Roonry. That apparently is so, Mr. Collins, but I do not get it 
in my head. We are talking ethics here, and why it is unethical to 
shop a bid after and not unethical to shop it before, I do not get the 
distinction. Let me read what the code of ethics of the Associated 
Contractors says on that one point. 

The Cuarrman. Let me straighten you out on that. 

Once the Government has become party to a contract, then the ques- 
tion has a slightly different tinge. Now while I do not believe in bid 
shopping before a contract, and I think it is unethical, if I was a sub- 
contractor, I would hate to go to the trouble of making a bid on some- 
thing and then have the prime contractor take my bid around and 
show it to everybody else and say, “This is what Kilgore is willing to 
do this for, how much lower price will you give?” before the contract. 
The important point is that before the award the Government has no 
interest, it is only after the contract has been let that the interest of 
the Government comes into play. 

I will tell you, I have found that the reputation and background of 
people you contract with is the best guaranty you have got of per- 
formance. I think that the taxpayers of this country feel the same 
way. 

Mr. Rooney. Yes, sir. I think that is basic. 

The Cuarrman. It is much better than a bond because under bond- 
ing you get into a lawsuit and you have to go to the bonding company 
for recourse. 

Mr. Roonry. I think that is basie, Mr. Chairman. 
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The Cuatrman. I always prefer to deal with people of outstanding 
reputation in their fields. 

Mr. Rooney. There is no question about it. If you are dealing with 
a loyal reputable organization your chances of having trouble are 
minimized, there is no question about that. That is basic. But let 
me ask you if you will, please, sir, let us get away from this legal 
language here and talk in a layman’s language for just a minute. 
Actually what we are trying to do with this bill as I understand it 
now is we are trying toe ‘liminate some of the unethical practices that 
have been going on in the construction business and we are trying to 
get the relationship a little better ; is that correct ? 

The Cuarrman,. No, not altogether, I am trying to get the United 
States Government to adopt the practices now in use by the major big 
corporations in their contracting. The Congress is the board of di- 
rectors of the corporation known as the United States of Americ a, 
which is the biggest contracting agency in the world, and like the 
directors of these private corporations, I think the Congress should 
set down certain rules under which our agents must perform, and this 
is really something to tell the agents and agencies of Government 
how their contracts should be let. and how they should be governed. 

That is the purpose of this bill. 

Mr. Rooney. Mr. Chairman, you bring a lot of things in here and 
I will try to keep up with you. Now let me take it up as we go here 
now. 

I was amazed and startled in this testimony to read that the majority 
of the large firms, corporations in this country do business this way. 
I have had the privilege of building for many national firms and I 
never at all ran into it, and I think Mr. Smith has some more informa- 
tion on that. This is not the general practice in private industry. 

The CHairman. Of course we only have the statements of the cor- 
porations who answered my letter of inquiry. 

Mr. Rooney. Mr. Smith has a few little remarks on that. 

The CuarrmMan. How can you have stricter rules on that than this? 

Mr. Roonry. That was just an aside on that, Mr. Chairman, but 
getting again to this ethical business, I would like to make this point. 
That the Associated General Contractors feel that it is just as un- 
ethical to shop a bid before the award as after the award, and if I 
may, let me read just one little piece here, just a few lines. 

The CHatrman. There is no disagreement on my part with that 
at all, and I do not think there is any disagreement of any member 
of the Judiciary Committee on it, but we are not trying to set up a 
code of ethics in the profession. We are trying to tell our people how 
to deal in their contracting procedures. 

Mr. Rooney. May I re: ad this? 

The Cratrman. Yes. 

Mr. Rooney. (reading): 

The figures of one competitor shall not be made known to another before the 
award of the subcontractor, nor should they be used by the contractor to secure 
a lower proposal from another bidder. 

I do not want to take all of your time here, sir, and I do not want 
to keep going back to that, but it just seems to me like this is not going 
to eliminate any of the bid shopping. 

It is going to definitely change the ground rules, the people who 
now shop, the people who now chisel and all those things, are going 
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to do it before, and it is going to all come out to about the same thing 
that it is right now. If I may, there is just one short supplement 
here, and if you have time, I would like to read just a couple of these 
things here to you. 

I have read the testimony which was given to the committee on 
S. 1644 on May 12 and I believe that some of the points you may have 
been left with are not quite accurate. 

You may have the impression that the cost of construction to the 
Federal Government is now too high. I want to assure you that the 
Federal Government now is getting good cost on its construction 
work and has been for many years. I know how intense the competi- 
tion is for Federal work and I know I cannot make the profit on a 
Federal job that I can make on a private work, this is the experience 
of general contractors throughout the country. Actually the Federal 
Government is getting excellent value for its investment in construc- 
tion. 

If I may deviate from that for a minute, I was quite surprised to 
understand that there are many, I think 75 percent was the figure 
here, of the subcontractors won’t figure Government. work. 

The CuHatrman. That was the testimony at the last hearing. 

Mr. Roonry. Yes, and the impression was given that the reason 
they would not, is because of this bid shopping and all that. Now I 
have not figured any Federal work in a long time, and probably for 
the same reason they will not figure it. 

I have been fortunate enough to get enough private work, and I 
can make more money out of it, and it is not as highly competitive. 

On a private job an architect will pick 5 or 6 selected bidders. Ona 
Federal job it is an open invitation to bid, and in our area we have 
as many as 42 contractors bidding a project. Well, you know in that 
group somebody is going to be in there pretty competitive, and I have 
been fortunate enough that I have had enough work to keep my or- 
ganization going in private work, and I make more money and it is 
strictly economics with me, and I believe that that is probably the 
reason a lot of these fellows in the subcontracting business, in fact I 
know it is, the people in my area tell me that. They are not bidding 
school work down there because it is open competition. They would 
rather bid with me because they can make more money out of it. 

It is private. 

The Cuarrman. Of course, you have had State work down there but 
not so much Government work since the war and you have had an 
enormous building pool and I can very well see how in your area the 
contractor would find his hands pretty full taking care of hotels, 
apartment houses and office buildings. 

Mr. Rooney. That is my field, that is what I like. 

The CHatmrman. You have had a terrific building boom in the 
Miami area? 

Mr. Rooney. But I think that your Government agencies, I think 
your Corps of Engineers have done a lot of work in a little town 
named Cocoa. You are familiar with Florida, it is halfway up the 
coast between Jacksonville and Miami. We have the guided missile 
base there. It is quite a large project. 

We are just now in the midst of $38 million worth of work at the 
Homestead Airbase. 
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They have reactivated that and that is 18 miles south of Miami. In 
the north part of Florida the Navy has probably one of the largest 
jet bases, Cecil Field up there, and there is quite a bit. 

The engineers have done extensive work. 

The CuHarrman. Your headquarters being Miami, it is much better 
for a contractor the closer home he can stay to his headquarters, the 
more work he can handle satisfactorily and profitably. 

Mr. Roonry. That is so. Not to bring personalities in here, I have 
been fortunate enough, I have been doing a lot of department stores 
down there. We just completed one in Lakeland, we are starting one 
in July in Sarasota. 

The whole State is booming and we get work all over the State. I 
am not confined to just the Miami area. Naturally as you say, if I 
can get work in my own backyard, I am not going to traipse off some- 
where else to get work. I am going to try to stay right there. 

However, the point that I am making is the Federal work is the 
highest competitive work that I know of, and I think there is more 
money; in fact, I know there is more money in private work and I 
think that is the reason a lot of these subcontractors are not doing just 
that. 

The CHarrman. May I say the reason I said that was you said in 
the opening part of your statement, “Our firm engages in building 
construction in the Miami area.” 

Mr. Rooney. Yes, sir. Well, we do hotels and airports and one 
thing and another like that. 

The CuarrMan. Go right ahead, please. 

Mr. Rooney. Now in reading this testimony here, I came across the 
impression that there were few bidders for subcontractors on Federal 
work; in recent months I have talked with general contractors from 
all parts of the country that are doing this Federal work and I have 
never heard one of them say that there were not plenty of bidders for 
subcontracts. I see a statement here by a Mr. Don Clayton and he 
refers to two jobs, United States engineers in Savannah. You may 
recall that testimony, making the comparison on one job of $300,000 
on electrical work where the Government took the bids direct, there 
were 32 bidders and on the other job that was work on hangar build- 
ings where the general contractor had the electrical in his contract, 
they had the benefit of only 3 bids from electrical contractors. 

Now that did not seem right to me and I made it my business to in- 
vestigate that a little bit because if there were only three bidders on 
that kind of job and he mentioned it was $100,000, I know there are a 
lot of contractors in Florida that would go up to Savannah for 
$109.000. So I checked with our section in Atlanta and the informa- 
tion they gave me and I will get it confirmed with affidavits if you 
would like to have it in this record, that there there were 32 on the 1 job 
quoted, but it was a little different type of work, the job on the 32 was 
airport lighting, it was right on the ground. 

The second job was a hangar job where they got up on trestles quite 
a bit off the ground and had to run electrical work that many of the 
electrical contractors are not interested in that high stuff. They would 
rather be right down on this simple job. 

However, the information that I get is that there were 8 electrical 
bids that were available to the general contractors on that job, and I 
will get that confirmed and submit it to you if you would like it. 
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One interesting thing as I went through this thing, Senator—if I 
am taking too much time you will tell me and I will stop. 

Senator Lancer. Take all the time you want. We have got all day. 
There is no hurry at all. 

Mr. Rooney. A very interesting thing on these bids that were re- 
ceived on this job was the range in price. Now in reading some of the 
rest of it, I got the impression that somebody said that figuring me- 
chanical and electrical work was quite a developed procedure and it 
took quite an expert to do it all. I look at these, the low bid on this, 
and I am quoting right from this thing here was $238,664. The high 
bid was $375,215. There is the difference between the high and the low 
of $136,551; 57 percent difference. 

Now that to me is not exacting science when you get 57 percent dif- 
ference in the price of a job, and they are supposedly bidding on the 
same job. 

There is one other point I would like to make and then I will stop. 
You may have the impression that showed difficult work is being done 
on Federal projects these days. Let me assure you that every general 
contractor who bids on Federal work knows that you cannot do shoddy 
work for the Federal Government and get away with it. A contractor 
is foolish to even try it because if the contractor does not do any part 
of the work right the first time, the Government will make him do it 
over again and that indeed is costly. 

Senator Lancer. How old is your organization ? 

Mr. Rooney. I have been contracting under my own name since 1935. 

Senator Lancer. I do not mean that, but I mean your association. 

Mr. Rooney. I said before 1938, is that correct ? 

Mr. Marsuaty. 1935. 

Mr. Rooney. Thirty-five. We just celebrated the 35th anniversary. 

Senator Lancer. Then you are about 20 years old, is that right? 

Mr. Rooney. No, 35, not 1935, 35 years old. 

Senator Lancer. Thirty-five years old? 

Mr. Rooney. Yes, sir. 

Senator Lancer. I notice in your testimony on page 8, “The Asso- 
ciated General Contractors of American last year started taking prac- 
tical steps to carry out our beliefs” and you go on and talk about co- 
operation. What did you do in the 35 years previous to that time? 

Mr. Rooney. Our association is made up of independent chapters in 
different areas. The chapters have always—I can quote the one that I 
belong to and know more about. We for 20 years that I am familiar 
with have had a committee that has tried to work out when these sorts 
of things come up, try to work these things out and tried to explain 
to the general contractor and to the subcontractor that this was not 
only bad ethics, it is bad business. Now to go on about that just a little 
bit more, a general contractor who has been at this game a long while 
finally comes to the realization that the subcontractors have confidence 
in him, he is going to get the best price that they can give him, and that 
in many instances will help him win the job, whereas, if they are sus- 
picious of him, they may start giving him two or three different prices 
in there and expect to be cut down to one thing and another. 

And further, if he does not get—the general contractor in many in- 
stances depends on subcontractors—if he does not get the right price, 
he is not the low bidder. 
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So many general contractors have come to the realization that with- 
out good relations with his subcontractors that he has to work with, 
and they are definitely a part of his business, then he is not in as good 
a position as a general contractor who has the confidence and has good 
relations with subcontractors. 

Senator Lancer. Coming back to the question I asked you, it is a 
very interesting observation you made but you say here in your own 
testimony, “The Associated General Contractors of America last year 
started taking practical steps to carry out our beliefs.” 

Now what did you do before that time ¢ 

Mr. Rooney. I tried to make that clear before, Senator. Maybe I 
did not make it quite clear. As a national association they took steps 
as I quoted in there. As individual chapters all over the country this 
has been going on for many, many years. It is just as I quoted in 
there, last - year, the year before, that the National Association as such 
then took steps, but before that and for years before that each individ- 
ual chapter that makes up that National has been on this thing and try- 
ing to work and trying to educate these people. 

Senator Lancer. How many chapters have you ? 

Mr. Rooney. 124 or 125. 

Senator Lancer. But last year for the first time the National Asso- 
ciation took steps. 

Mr. Rooney. That is correct. 

Senator Lancer. Now, was that after this bill was introduced last 
year ¢ 

Mr. Rooney. I would think not. I do not think one has any connec- 
tion with the other. 

The CHarrman. The bill was first introduced in the Eighty-second 
Congress. 

Mr. Rooney. One I do not think would have any connection with 
the other. 

Senator Lancer. It was not until the bill was introduced that the 
National Association got busy ? 

Mr. Rooney. I think that may be a coincidence. I think that the 
National Association felt they could render an extra service. 

This association is growing and I think this is an extra service that 
they are offering their chapters in trying to correlate the efforts of all 
of these different ¢ hapters who are all trying to do the same thing, and 
this is more of a correlation of the efforts that have been going on for 
years by the different chapters and the National steps in saying, “May- 
be we can help you.” 

In San Diego they have a good plan. Now you people in Florida, 
let me tell you what is going on in San Diego. Maybe you can take 
some of them, maybe you can use it and better your relationship. 

Senator Lancer. Until this bill was introduced a year and a half or 
2 years ago the national association as such took no action. 

Mr. Rooney. Yes, indeed, Senator, that is quite correct but the point 
I am trying to make is it was not the effect of this bill going in that 
caused this thing. I say it is the extension of service given by the 
national association which is a growing organization, and at that time 
they decided that they could correlate all of the efforts of the different 
chapters and give each chapter the advantage of the experience of an- 
other chapter in another part of the country. It is coincidence that it 
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happened with the bill and such as that. But this has been going 
on for years. 

Senator Lancer. As I understand your answer, the national associ- 
ation did nothing about this matter as such. 

Mr. Rooney. That is quite correct. 

Senator Lancer. Until after this bill was introduced a year and 
a half or 2 years ago. 

Mr. Roonry. If you put it that way, that is absolutely correct, Sen- 
ator. But the point that I tried to make is this has been going on 
for years in individual chapters and the association has now seen fit to 
extend their service to the chapters and correlate the efforts of all the 
different chapters. 

Senator Lanerr. Mr. Collins, any questions? 

Mr. Coturns. Yes, Senator. 

The Cuatrman. I wanted to ask 2 or 3 questions before Mr. Collins 
startsin. Yousay in private construction normally the architect picks 
a certain number of selected bidders ? 

Mr. Rooney. Yes, sir. 

The Cyatrman. And asks them for bids and then picks the low 
bidder out of that group and business accepts that practice ? 

Mr. Rooney. Yes, sir. 

The Cuatrman. In Government, of course, we are required to award 
the contract to the lowest competitive bidder because it would lead to 
possible corruption in Government if we did not do otherwise. 

What we are trying to do is practically the same thing as the archi- 
tects and private owners subscribe to. We want to know who your 
subcontractors are before we let that contract. We rely on your 
bid bond, and if we contract we can then rely on your performance 
bond, but we are going to have to come back on you if a subcontractor 
falls down with the long-drawn-out process of getting the subcontrac- 
tor’s work finished satisfactorily. 

Now, isn’t that a fact? Isn’t there sort of a little parallel in there? 

Mr. Rooney. Mr. Chairman, let us stay right on that one point. 
You know you go right on there and then you lost me back there some- 
where. Let me stay right on this one thing here now. The impres- 
sion has been given in some of this testimony, at least I got it, that 
the claim was made that a great majority of private industry did ex- 
actly what this bill calls for. 

Now I have built for some very large national concerns and I have 
not run into it yet. 

The Cuatrman. You have already said that but the point I am get- 
ting at you also described their mode of contracting. 

Mr. Roonry. Now their method of contracting, let us not get that 
one confused here. They invite a selected list of bidders. 

The CuarrMan. Certainly. 

Mr. Rooney. I am not asked to submit all my subcontracts. I am 
charged with that responsibility of selecting the man who can do 
the best, and I am responsible for the entire thing as the general con- 
tractor, and if something goes wrong with a plumber or an electri- 
cian, the owner is not going to that plumber or electrician, he is going 
to the general contractor, and that is why he engages the general 
contractor is to get that responsibility in there. 

The Cuatrman, And that is why he engages the architect to check 
on the general contractor, too, is it not ? 
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Mr. Rooney. Now, Mr. Chairman, right now 

The Cuarrman. Am I not stating a fact? 

Mr. Rooney. Yes, indeed. 

The Cuatrman. We are trying to make our architects check on the 
general contractor and the subs. 

Mr. Roonry. You know, I say I do not do any Federal work in 
my short life, and I have never had a job where the Government 
did not have a supervising architect on there not as such but as the 
equivalent to an architect. Every Federal job that I ever did I was 
checked a whole lot more than I am on private work. 

The Cuarrman. Incidentally, the reason that I was 10 minutes late 
here, was a meeting in my office with the head of an agency that does 
quite a lot of construction. He asked me if I could not write some- 
thing into the bill that would make the architects do a thorough job 
ot inspection. 

Mr. Rooney. On Federal work? 

The Cuatrman. On Federal work, on the work he was doing which 
happened to be prison construction. 

Mr. Rooney. I have never run into that type of contract. Most 
contracts that I have had with the engineers, with the Bureau of 
Yards and Docks, with the Coast Guard, the architect engineer con- 
tract is let and the plans are drawn and then the Government agency 
takes it over then and they do their own inspecting. 

The CHarrMan. He wanted greater inspection ! 

Mr. Rooney. He wants the architect to do his inspecting. 

The Cuarrman. He wants something written in to make the archi- 
tect do the inspection work because he says there is not enough inspec- 
tion, at least not by the trained personnel that is necessary to do an 
inspection job. 

( Discussion off the record.) 

The Cuatrman. Here is another parallel question I want to ask 
you. 

You said that the chapters and the association were endeavoring to 
straighten this out. Now just what have you accomplished in that 
regard ¢ 

Mr. Roonry. Excuse me, you are losing me back there. You are 
getting off on something else. Get back to this other thing. 

I never did any prison work, but believe me, if it is anything like 
the United States Engineers, the Bureau of Yards and Docks, the 
inspection that they are getting now is a hundred percent better 
than some of the private inspections that we get on private work. 
[ just wanted to put that in there. I never did any prison, I do not 
know what kind of inspecting they are getting on prison work but 
I can tell you on the engineers’ work and the Navy’s work the inspec- 
tion is very good and that is putting it very mildly, and if you talk 
te some of the contractors who are doing that work— 

The Cuatrman. Well, he complained about the design work and 
the weakness of the drawings and things of that kind. : 

Mr. Rooney. That isa very broad subject. 

_The Cuarrman. Talking about your guided-missile base, I am 
right up to my neck in a mess over one of these guided missile bases 
right now where the architect engineer drew an utterly unworkable 
design. But getting back to this other matter of trying to wipe out 
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this ethical situation, what actual steps have been taken by the gen- 
eral contractors to get that straightened out ? an 

Mr. Roonry. Maybe you were out when I was explaining that, 
Senator. We are composed of 125 chapters. Probably 90 of those 
are What we call building chapters. 

The AGC is composed of road builders and heavy constructors and 
building builders. 

Of these 90 chapters, I do not have the exact figure on just how 
many have these committees set up, but this is a problem that we 
have been fighting with for some 20 years. These unethical bid 
shopping and chiselers and all those things, they do not help our 
business one bit. They hurt the good contractor, and the good con- 
tractors have been trying to for many years do something about it 
and they have, and it is still being minimized every day that goes on. 

It was a great deal more prevalent many years ago. Now what 
I am trying to do is explain what they are doing. In these different 
chapters they have set up joint committees whereby the subcontractor 
group are asked to appoint several members, and the general con- 
tractors, and they between them, try to work out some sort of bidding 
procedure. 

They have a committee that sits on complaints and hears com- 
plaints and does what they can to straighten out these different com- 
plaints when they occur. We have no police powers. We cannot hit 
a fellow on the head because he has shopped a bit, but we try to point 
out to him it is not only bad ethics to him, it is bad economics, that 
he will make a great deal more money and be low bidder on more 
jobs if he does the thing according to rules and regulations. 

The CuarrMan. The point I am getting at is various other groups 
have adopted a very good system whereby if they find somebody vio- 
lating the code of ethics they simply expel him from the organization. 

Mr. Roonry. That has been done in the AGC. 

That is not anything new. We have done that in Florida, in the 
Miami chapter. We have kicked people out and told them we did 
not want to be associated with them. 

The Cuairman. I was just wondering whether you did that. 

Mr. Rooney. You see, when we put an AGC emblem out, we try 
to live up to all that that means and if we find somebody who is not liv- 
ing up to those ethics, we do not want him to display that AGC sign 
and we take it away from him, and we have done it. 

The CuHatrman. I am glad to hear that because no one had ever 
told me of any concrete steps that have been taken. It has gone so 
far in the legal profession that we now have integrated bars and when 
the integrated bar kicks a man out, he just cannot practice law and 
make a living. The medical profession has tried to improve the ethics 
of its members also. 

_Mr. Rooney. Well, I wish that the contracting profession would 
tighten up so we could do it that way and we would be a whole 
lot better organization than we are now. 


‘ I am sorry I took so much time, but I certainly appreciate being 
ere. 


The Cuarrman. Mr. Collins has a few questions. 


Mr. Coxtins. I just want to clear up several points, Mr. Rooney. 


I believe you stated most of your work is in the private field rather 
than in Federal construction. 
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Mr. Rooney. Yes, sir. 

Mr. Cotuins. Your contracting ? 

Mr. Rooney. Yes, sir. 

Mr. Couiins. And you stated you found you could make more 
money in private construction work than in Federal ? 

Mr. Rooney. That is correct. 

Mr. Cornrxs. Could you explain that or give an illustration? What 
is the reason ? 

Mr. Roonry. Competition. As I tried to explain the matter before, 
a job comes out in private practice. An architect looks over his group 
of contractors that he knows and he may select five who are capable 
of doing this job. So, when I bid a private job, I am bidding against 
four other contractors. 

The Government decides that they are going to build airmen’s bar- 
racks at the Homestead Air Base and that is an invitation that is wide- 
spread. Every contractor who has ever done any kind of work of 
that nature gets an invitation to bid from the Jacksonville Bureau of 
the United States Engineers office. 

As a result, it is in all the reporting services, it is published in the 
papers, every magazine, Engineering News Record has it and all that 
sort of thing, so that instead of bidding against four on a private job, 
I am bidding against 40 and they are from all over the whole country- 
side. They come into my area, into Miami, that attracts people, and 
they all think that that is a grand place, especially if the job is going 
to run in the wintertime. 

They will all want that job because then they can come down and 
spend a little time on the beach and watch the job at the same time. 

So, instead of bidding against 4, I am bidding against 40. 

Naturally, that competition is a whole lot keener than it is with the 
4 or 5, so in that way, I can make more money with private industry. 
There is no secret about that. 

The CuatrmMan. Mr. Rooney, I want to go a little further on that. 

{sn’t it a fact that on any contract there is a definite floor and that 
floor is governed by the wage scale, the price of material, and trans- 
portation costs ? 

Mr. Rooney. Yes. 

The CuatrmMan. Isn’t that right / 

Mr. Rooney. Yes, sir. 

The Cuarrman. So that any contractor who underbids a job is going 
to do 1 of 2 things. He is either going to sustain a loss or he is going 
to have to cut down in one of those three fields, isn’t that right ? 

Mr. Rooney. Yes, sir. 

The CHamMan. He cannot cut down on transportation costs. It is 
pretty hard to cut down labor costs, so he is going to have to cut down 
in materials; right / 

Mr. Rooney. If he is going to make up the deficiency out of the 
job, he is going to have to try to beat down labor, he is going to have 
to try to either substitute a material, or he is going to try to, let me 
put it overall—he is going to try to skin the job. 

The CHAIRMAN. Sure. 

Mr. Roonry. A little while ago you said for a while there you were 
an engineer. 

The Cuatrman. No, I was an engineer by act of the Adjutant 
General. 
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Mr. Rooney. Has it ever been your privilege to sit in on a bid 
opening ? 

The Cuatrman. Oh, yes. 

Mr. Rooney. Have you ever in your experience sat on a bid opening 
where, as soon as the low bid was read, every other bidder turned to 
one another and said, “He can never do it; he’ll lose his shirt; it is 
impossible ; he is below my cost”? 

I have never sat in on a bid opening—and I have sat in on my share 
of ening at bid openings in my short life—that I did not hear that 
remark. 

The Cuatrman. Have you noticed that where the architect selects, 
as we usually say, you can put a blanket over the bids, they are all so 
close together. 

Mr. Rooney. Well, there are reasons for that, complete sets of plans. 

The CHarrmMan. Because there is a complete set of plans and sec- 
ondly, they are carefully estimated. 

Mr. Rooney. Yes. 

The Cuatrman. Very carefully, and the contractor knows before 
he goes in what each subcontract is going to cost him, and what his 
material is going to cost him. He has had a study of the labor market 
and he has information as to what that is going to cost him. 

Regarding the old practice, I have been in on the letting of quite a 
few contracts and in all but one case we found you could put a blanket 
over the bids of all contracts despite the fact that it was generally 
publicized, because everybody in that bunch had been thoroughly 
checked, the sums had been checked, the material was carefully and 
closely specified and there was not much chance to gripe. 

Mr. Rooney. Stay right on that subject, Mr. Chairman; don’t get me 
off on something else now. 

Throwing a blanket over it, I think you were out of the room when I 
gave all this. 

The CuHarrman. I think I remember one contract involving $5 
million when there was a difference from top to bottom of $81,000 
between the high and the low man. 

Mr. Rooney. I have seen those, too, Mr. Chairman. While you were 
out of the room, I got into the statement by a Mr. Don Clayton from 
Birmingham, who is the president of the National Electrical Con- 
tractors Association, who made quite a point of a job down in Savan- 
nah, Ga., bids on an air barracks. This is strictly electrical, the 
Government took electrical bids in here and I was making some obser- 
vations on it and it kind of fits in with what you are talking about here 
now. 

The 32 bids, the low bidder was $238,664, the high bidder was 
$375,215, a difference of $138,551, or a difference of 57 percent. 

Now that is going to take an awful big blanket to blanket that deal. 

The Cuarrman. I am not talking about that. The point I am get- 
ting at is that you cannot put a blanket over the bids any more. 

It takes more than a blanket to cover them. 

Mr. Roonry. The reason that you cannot put a blanket over some 
bids is the reason that if you talk to your banker, he will probably tell 
you as they have told me many times, that one of the worst risks that 
they know of is a general contractor. Bankers and general contractors 
are not very friendly. They are scared of them. The high rate of 
bankruptcy in the general contracting field is another point. All gen- 
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eral contractors do not skin the job with materials or labor, it comes 
right out of his pocket and that is why there is such a high rate of 
bankruptcy in the general contracting field. 

May I say one thing further. So far as I can find out from boys who 
are now doing Federal work, the chance of skinning a job is mighty 
slim in these times because they are getting mighty good inspection, 
and that is the reason that lots of them are going broke. 

Mr. Couttns. Mr. Rooney, what is the general procedure followed 
if you have been awarded a contract by an owner in private industry, 
does he approve the subcontractors or do you select them ? 

Mr. Roonry. He does not approve them. We select them. 

Mr. Coturns. Now, this is in your own personal work ? 

Mr. Roonry. Yes, sir. 

Mr. Cotirys. The owner has no control at all, as far as checking to 
see whether they are qualified or approving them ? 

Mr. Rooney. In general practice, it works out this way. If the 
architect has had a bad experience with some subcontractor, it could 
be that he might express himself that he would like to see the plaster- 
ing given to somebody other than X YZ company because the last job 
he had XYZ company, they gave him a very hard time and a very bad 
job and he did not want to have to go through that again. Now it 
works out in this way: That the general contractor is awarded it and 
he has the right to award subcontracts. 

But if he awards a subcontract to somebody who is not going to give 
him a good job or who is not capable, that is the last time that that 
architect is going to invite that general contractor to bid again. 

So the general contractor is always watching out for those things 
and protecting the job, and incidentally, he has a little pride of ac- 
complishment, too. 

He wants to get the best subcontractors that is possible so that he 
will get a good job, and the better the subcontractor, the less problems 
that the general contractor has. 

The CHatrman. Do you have the same problem there of getting 
your bids in from your subs at the last minute, or do you get them 
pretty well in advance? 

Mr. Rooney. This is the same deal. They come in 15 minutes before. 

The CHatrman. On private contracts? 

Mr. Roonry. Yes; on all sorts of things. 

But, Mr. Collins, to carry your thought just a little bit further, 
does not the Government agencies still have the right to look over 
the subcontractors of the general contractor under the way it works 
out now? I believe they do. 

The CaamrMan. They have the right: yes. 

Mr. Rooney. So we are not talking about giving them something 
that they have not got now. I mean, if I am going along doing a job 
for the Navy and I say well, I am going to award my subcontract 
on the plumbing, the officer in charge says, “Well, what is this about ? 
How about letting me in on this thing.” 

So we sit down and figure it out as to this, that this man is capable, 
he has done this type of work, his price is right. so we go ahead and 
award it. 

They still have that right to check with the general contractor. 

Mr. Cottrns. Let me finish this, please. 
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So in general, in your private work you select your own subcon- 
tractors without submitting them to the owner for his approval? 

Mr. Roonry. That is correct. 

Mr. Cotiins. Therefore, you are solely responsible for the selection 
of your subcontractors ¢ 

Mr. Roonry. That is correct. 

Mr. Coxtins. Now you say here in your statement that this bill by 
requiring the general contractor to name certain of the subcontractors 
at the time of submitting his bid would put the general contractor in 
the position of having to guarantee the work of those subcontractors 

vithout having an opportunity of assuring himself that the subcon- 
tractor could and would do all of the specified work at the offered 
price and required time without pause or delay. 

Is that different than what you run into in private work ? 

Mr. Rooney. Yes, sir. 

Mr. Cotirns. What is the difference ? 

Mr. Rooney. I do not want to take all this time. Mr. Smith is 
going to develop that and Mr. Moyer is. Let me give it to you quickly 
as I see the thing here. 

If I am taking bids say on plumbing, there are many plumbers who 
will bid you not as a lump sum. The way we like to get it in the 
specifications, section 10 in the specifications will be all in plumbing, 
and I like to get a bid from a plumber that says “I will perform all 
the work covered in section 10 for the amount of so many dollars.” 

Then I am finished with him. But they do not all do that. They 
come up and say, “Now we are bidding this job here. We are putting 
in 42 toilets No. so-and-so. We are putting in 34 bathrooms so-and-so, 
we are putting in so much of this.” 

They list the whole thing. If that comes in half an hour before, 
I do not have time to go through and check his bid. I have got to 
figure the plumbing to - know that he has enough bathtubs to ‘do it, 
because if [ award him the contract on his proposal, all I am eoing 
to get is 32. If it takes 48 to do the job, I have got to come up with 
the balance. 

Do you understand that? So you do not have time to evaluate what 
he is bidding you, and that is common practice in many items, mill- 
work and all such things. 

Mr. Cotrtns. You do not investigate your subcontractors in advance, 
or deal with those that you know are responsible? I mean when you 
get an offer over the telephone you do not bother to check to see 
how reputable he is? 

Mr. Roonry. Yes; you have got to definitely know who he is, what 
he has done, does he have an organization capable of doing this, is he 
financially responsible or are you getting into a deal that | every time 
he runs down to Graybar and buys a coil of wire that they call 
you up and say, will you guarantee him? And you do get into those 
things so you had better check him and you had better know that he 
is capable, that he is financially responsible and that he has the desire 
to work with your organization. 

The general contractor has to coordinate all the work. When the 
concrete is poured, the plumber has to come along and get his stuff 
in before a floor is poured, and it is just that way. 

It is a complicated deal all the way through. And the general con- 
tractor has to coordinate all the efforts of these people. Now if he 
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has one bad one in this whole deal, the plumber has not got all of his 
underground in, everybody else on the job is standing around there 
just waiting for the plumber to go. 

Mr. Coxtrns. Well, that could happen on private work / 

Mr. Rooney. It does happen in private, certainly. So the point 
that I make is the general contractor had better be sure before he uses 
a bid and names him where he is married to him. 

In private work, I am not married to that subcontractor. I bid the 
jobonthat much. I can gamble if I want to. 

Then, if I find out he has left out half the bathtubs in the thing, I 
can make an adjustment. But if 1 name him under this deal, 1 am 
married to him. 

How do I get rid of him? I say, well, you haven’t got a complete 
bid. He says, sure I do. I bid on what I have talked about, there it 
is listed and I will do that much work. 

Actually, he has not bid me on the job. He has bid me on his take- 
off which could or could not be accurate. So in private work, I have 
a chance after the award is made to evaluate what he is actually doing, 
whether he has got more in his bid than he should have, which some- 
times happens. 

These architects that you speak of, I had it not long ago, Jolson 
drains, that is a drain in a roof, it is in the roofing specifications, and 
it is in the plumbing specifications and both of them figured it. 

Well, I sure do not need it twice, so I have got to make some adjust- 
ments in there. 

Anything else ? 

Thank you very much, gentlemen, and I am very sorry that I took 
so much of your time but I enjoyed it. This is my first time in appear- 
ing before a committee and I enjoyed it. 

Thank you very much. 

Senator Lancer. I always like to hear an Irishman testify. 

Mr. Roonry. I am going to take that as a compliment, Senator. 

The CuatmrMan. The next witness will be Mr. Moyer, of Charles H. 
Tompkins Construction Co., of Washington. 


STATEMENT OF ROBERT A. MOYER, REPRESENTING CHARLES H. 
TOMPKINS Co. 


Mr. Moyer. My name is Robert A. Moyer. 

The Cuarrman. Do you want to put your statement in and comment 
on it? 

Mr. Moyer. There are some inaccuracies in the typing that I would 
like to correct. I believe I had better read it so I can correct those 
as I go along. 

The Cuarrman. Go right ahead. 

Mr. Moyer. My name is Robert A. Moyer of the Charles H. 
Tompkins Co., of Washington, D. C. We engage in construction in 
Washington and many other parts of the country. I am appearing 
as a representative of the Associated General Contractors of America. 

The CuHarrman. Let me ask you a question. How much work do 
you do outside of the Washington area / 

Mr. Moyer. We do a quantity of work outside of Washington. 
We operate in 5 or 6 States. We bid all over the country on Govern- 
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ment work and we have done a good bit of private work outside of 
Washington. 

However, we started in Washington in 1911. The majority of our 
operations are here although there are some tremendous projects 
outside. 

The Cuarrman. What is your official position with the company ? 

Mr. Moyer. Construction project manager, employed in an ad- 
ministrative capacity. 

We are opposed to the proposed bill S. 1644 for the following 
reasons. 

The Cratrman. Are you speaking for the company or as a repre- 
sentative in any other respect of any organization ? 

Mr. Moyer. I am appearing as a representative of the Associated 
General Contractors of America. 

The Cuatrman. Then you are speaking for them ? 

Mr. Moyer. For them and for the local chapter. 

Senator Lancer. Did you prepare the statement, yourself? 

Mr. Moyer. Yes, sir. 

Senator Lancer. Or was it prepared for you? 

Mr. Moyer. No, sir; I prepared this statement. I wrote it myself. 

It is discriminatory in that it protects in essence the subcontractors 
for mechanical and electrical work but gives no protection to the other 
subcontractors. 

I would like to inject at that point the thought that the fact that 
the electrical and mechanical contractors have many subcontractors 
of their own. 

There are substations, electrical switchboards, controls, lighting fix- 
tures, all of which they purchase, and sometimes they take a good 
long time to purchase them. 

The Cuatrman. However, normally your subcontractor is respon- 
sible for the installation as well as procurement of material. When 
he takes a bid for lighting fixtures, we will say, he just takes the bid 
for furnishing those lighting fixtures and then he installs them, is 
not that right? 

Mr. Moyer. That is quite true, he takes several bids. There are 
temperature contro] systems, insulation, pumps, valves, plumbing 
fixtures of various sorts. This is particularly pertinent at this time. 
I sat Monday with a mechanical contractor in the presence of an archi- 
tect and engineer and he was unwilling to name his air-conditioning 
depressor. He said, “I do not want to name them now because they 
may learn I have named them and I will not get the proper bid.” 

He was unwilling to name his boiler manufacturer. He wanted to 
shop around. Those men, those venders and those subcontractors 

The Cruamman. I have always called that type a vender rather 
than a subcontractor. 

Mr. Moyer. Some of them furnish labor, Senator. You will find 
that-—— 

The CuatrmMan. That, of course, would be a subcontractor. 

Mr. Moyer. Yes, sir. 

The CuarrmMan. But where they furnish the material, bid on the 
material, I think they should properly name them vendors, because 
that is really what they are. 

Mr. Moyer. I think that is quite correct, sir. This bill does not 
protect the subcontractors. 
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1 would like to point out that it does not eliminate peddling before 
bid time. I wish I could take you into the general contractor’s esti- 
mating department on the night before a bid goes in. 

If the bid goes into a city distant from the general contractor’s home 
office, he usually has a suite of hotel rooms and he will find many of 
his subcontractors and competitors in the same hotel. 

If the bid goes in his home town, he will find the hotels in that city 
filled with his competitors and subcontractors. 

Generally, he is working until 3 or 4 o’clock in the morning with 
his entire estimating staff. If we assume that a bid goes in at 11 in the 
morning, or 1 in the afternoon, his office is filled with subcontractors 
and many of the mechanical and electrical subcontractors all checking 
to learn the low bid in their line and all offering to cut under it. These 
men go from office to office; from hotel to hotel, attempting to obtain 
the lowest price available. 

So, peddling or shopping is not confined, as indicated by the pro- 
ponents of the bill, entirely to general contractors. Peddling before 
bid time would not be eliminated by the proposed bill. 

The proposed bill will result in increasing the cost to the Govern- 
ment for it will add to the cost of administration on the part of the 
prime contractor. 

Mr. Cotuins. Mr. Moyer, could I interrupt just a moment? You 
say in your statement : 

The proposed bill would result in increasing the cost to the Government for 
it will add to the cost of administration of all Government contracts. 

How do you mean that? 

Mr. Moyer. Certainly to administer the provisions of this bill will 
require some time and effort on the part of the Government, policing 
on the part of the Government. Now I will touch a moment later 
upon how it will increase your cost. 

Mr. Cotitns. You will cover that? 

Mr. Moyer. I will cover it in brief. If there are any questions, I 
will be glad to go into it in greater detail. 

Mr. Coutts. Allright. Go ahead. 

Mr. Moyer. If any money is saved, such savings are completely 
covered by the renegotiation clause now incorporated in all defense 
contracts, and many Government contracts. 

The proposed bill is unworkable in many respects. The average 
bid submitted on the average Government contract contains one or 
more alternates. Alternates affect the mechanical or electrical prices. 

In 1952 we bid on a job in West Virginia where there were 14 alter- 
nates and each alternate affected mechanical and electrical work. 
Until it was known which alternate was accepted by the Government, 
it was impossible to determine which mechanical or electrical sub- 
contractor was low. 

Therefore, to follow the policy set forth by the bill it becomes 
necessary for the general contractor to submit with his bid the names 
of all of the mechanical subcontractors and all of the electrical 
subcontractors. 

The CHarrman. In the event you have all those alternates, of 
course you submit the bids on the complete contract, a number of 
bids, one with one certain alternate, another bid overall with certain 
other alternates, isn’t that right ? 
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Mr. Moyer. That is correct. More often you have a base bid, and 
add or deduct so much for alternate A, B, C, and so forth. 

The CuarrMan. It amounts to the same thing? 

Mr. Moyer. That is right, sir; yes, sir. 

The CuatrMan. So you have several separate bids? 

Mr. Moyer. Only in this way could he comply technically with the 
provisions of the bill in the case of contracts where there are many 
alternates. 

Some Government agencies require bids to be submitted on an 
item basis. They reserve the right to accept any or all of the items. 

Frequently, the items are broken down into mechanical equipment 
such as conveyors, conveyor scales, electrical substations, outside 
utilities, and so forth. 

In many cases mechanical and electrical subcontractors do not in- 
clude all of the items. With subbids coming in within one-half hour 
before bid time, it is extremely difficult for the general contractor to 
appraise and analyze subbids. It would become far more difficult 
for him to obtain, after analysis, the names of the subbidders. This 
can only result, under the provisions of the proposed bill, in the gen- 
eral contractor’s using a high complete subcontractor’s bid; and such 
procedure can only result in increased cost to the Government. 

That Mr. Collins, was the point I told you I would make. 

To give this committee a concrete example, I would like to refer 
to subbids received by our company on the hospital in Augusta, Ga., 
which we bid in February 1953. 

We were not the low bidder. The total cost of the project was 
approximately $10 million; we received four subbids on steam gen- 
erating and distribution, plumbing, heating, processed steam piping, 
air conditioning and ventilating, and refrigeration. 

Mr. Cotirns. Was this private or Federal ? 

Mr. Moyer. There was Government money in that Augusta bid. 

We had to comply with all Government regulations. 

There were four alternates involved in the mechanical work just 
mentioned. The low mechanical base bid was $2,375,000. 

That, Mr. Chairman, is not our idea of small business. 

This subcontractor added for alternate B, $13,000; for alternate C, 
$76,000; for alternate D, $18,300; and for alternate EK, $8 million. 

The second subcontractor’s base bid was $2,379,000 to which he 
added for alternate B, $10,500; for alternate C, $74,000; for alternate 
D, $18,500 and for alternate E, $9,900. 

Had the Government accepted B and C the second bidder would have 
been low. It would have been impossible for the general contractor to 
name the low bidder until he knew which alternates would be accepted. 

On this same project, three bids were received for electrical work, 
including outside distribution, yard lighting and lightning-protec- 
tion system. 

The low base bid was $920,000 to which was added for alternate B, 
$8,500; and for alternate D, $12,500. The second base bid was $923,300 
to which was added $3,200 for alternate B and $5,332 for alternate D. 
Again, it was impossible to determine which was the low bidder until 
it was known which, if any, alternates would be accepted. 

To give a few more examples, we bid in April, 1954, the Air National 
Guard Facilities at Andrews Air Force Base. The total cost of the 
job was in excess of $500,000 but was bid in three parts. 
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Part A, the hangar; part B, the motor service shop; and part C, the 
paint, oil and dope storage. 

The Government reserved the right to accept any one or all parts of 
the bid. Analysis of the three low electrical sub-bids shows one elec- 
trical subcontractor bid $47,471 for part A ; $3,885 for part B and $160 
for part C. 

Another electrical subcontractor showed his bid as $47,350 for part 
A; $4,025 for part B ; and $125 for part C. 

A third electrical subcontractor shows $47,000 for part A ; $5,300 for 
part B; and $190 for part C. 

Under the proposed bill it would have been necessary to name all 
three of the electrical subcontractors. It would not have been possible 
to determine which one was low until it became known which parts of 
the estimate would be accepted by the Government. 

Mr. Coxtrns. Is this an unusual situation, or do you run into this 
every day where among the mechanical specialty bids you find them 
broken down into these alternates? 

Mr. Moyer. It is usual. 

Mr. Cotuins. Quite usual ? 

Mr. Moyer. It is. It is becoming more frequent. There are more 
cases of Government bids of alternates now than there used to be. 

There are very, very few Government bids on which there is just a 
straight one-price bid. I invite your attention particularly to the 
— of Engineers where the custom is to bid on a unit-price or item 

asis. 

That is quite prevalent, particularly on the large dams and power 
houses throughout the country. It is also true of some of the defense 
projects or classified work that they perform. 

Senator Lancer. We will recess now for five minutes. 

(A short recess is taken. ) 

Senator Lancer. The committee will come to order. 

Will you proceed, Mr, Collins and Mr. Moyer? 

Mr. Cotitns. Just to complete this one thought : In discussing these 
alternates as to whether mechanical specialty work breaks down now 
into these alternates, in this connection the bill says that— 

No executive agency shall award to or enter into a lump-sum construction 
contract with any prime contractor unless the name of the contractor who per- 
forms each major category 
now in your opinion just requiring the listing of the major category 
of mechanical specialty work would obviate this apparent difficulty ? 

Mr. Moyer. You still have to name them. You still have to name 
all of the subcontractors where there is a possibility that one might 
be low if one alternate is accepted, whereas another would be low if 
the next alternate was accepted, you would not know which one was 
low until you knew which alternate or alternates would be accepted 
by the Government, and hence to strictly comply with the law as writ- 
ten you would have to name all of them. 

Mr. Cottutns. It is not a question of being accepted by the Govern- 
ment, this simply requires that you list them. It does not call for 
the acceptance by the Government. 

Mr. Moyer. It does not—we have had to list them all because we 
would not know which one we would use until we would know which 
alternates the Government intended to accept. Obviously, we would 
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use the low one, but how would we know which one was low now, 
until we know which alternates are going to be accepted, particularly 
where they are so close ? 

Mr. Cotirns. Wouldn’t that be part of your responsibility and not 
the Government’s ? 

Mr. Moyer. We would still have the right. It would be our re- 
sponsibility but we would still have the right and obligation to ac- 
cept the low bidder the way we do business. 

Mr. Couitns. The bill says that all you would have to do is just 
list in your bid those major subcontractors doing mechanical specialty 
work that are going to do the work for you ? 

Mr. Moyer. We would not know which one would do it until we 
know what part of the job the Government is going to accept, and we 
would have to list them all, all of those who are within the range. 

Mr. Cotuins. Does that same- situation prevail on private work ? 

Mr. Moyer. Oh, yes, it occurs quite frequently on private work 
although on private work where there is no Government money in- 
volved, we frequently have a provision in the contract that the sub- 
contractors must be submitted for approval by the architect. If the 
architect selects a subcontractor whose bid is higher than our low bid, 
he will pay the difference. The contract provides that he will pay the 
difference. Your bill does not provide that. 

Mr. Coturns. Yes, that is right. 

Mr. Moyer. In other words, if the low bidder withdraws on a gov- 
ernment contract or says he has made a mistake and we have to use 
the next highest bidder and go to the Government and say we want 
approval of the next highest bidder, that is out of our pocket, al- 
though you say in this bill if we select the lower one and get him ap- 
proved and the second one withdraws and the lower one goes ahead, 
then we have to give you the difference. That is hardly equitable, 
is it ? 

Mr. Coturns. I do not quite follow your last remark. 

Mr. Moyer. Let us assume that subcontractor A bids $100,000 for 
mechanical work. We are not too sure of him. He phones his bid ina 
few minutes before bid time. We are afraid to use him, so we take 
subcontractor B who bids $120,000 and we say, we find out later sub- 
contractor A is a good man, he has a good Dun and Bradstreet rating. 

We have never used him before, he is a newcomer, and he knows he is 
low. He has been to other people’s offices and found out. He was low 
bidder in their office and wants to know why he was not named. 

“Well, we did not know enough about you.” 

We go to the Government and say, “We would like to use him.” 

They say, “Give us $20,000. We will approve him. Give us credit 
for $20,000.” 

Now suppose we had used him. The $100,000 bidder, and it de- 
veloped afterwards that he was irresponsible, that he did not have 
adequate equipment or personnel to handle the job. We went to the 
(Fovernment and said, “Now, let us use the second bidder. We find 
this man will not perform too well.” 

Mr. Corrins. You mean apply $20,000 for substituting a sub- 
contractor ¢ 
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Mr. Moyer. Yes, and we tell the Government, why we do not want 
this subcontractor. Would you pay us the difference? Under the bill 
you could not. So it is not a 2-way street. 

Mr. Coxtins. Using this same example of your two bids, one 
$100,000 and one $120,000 and you say in this particular instance you 
do not want to use the $100,000 because, from your investigation, the 
man appears unreliable or you do not know enough about him, you are 
a little leery, so you go and you accept the other bid or take this bid of 
$120,000. 

Now, I believe either you or Mr. Rooney stated that you contractors 
are getting so you can pretty much figure what the cost of mechanical 
specialty work amounts to yourself. 

Mr. Moyrr. We frequently do, yes. We frequently do figure it 
ourselves, not always but we frequently do. When there is a wide dis- 
crepancy in the bid we frequently make a rough check, overall check to 

find out why, and you can tell from charts and percentages on a 
particular type of structure what percentage of the total contract the 
mechanical work should run. 

If we find that the mechanical work generally is running 10 or 15 
percent higher than it should, we feel there is something wrong and 
we will make a check on it when we have time, which is very rarely. 
We usually have to make our check in advance. 

Mr. Coturys. Incidentally, I do not think we have had this for the 
record. Do you have any idea how much the mechanical specialty 
work runs in proportion to the whole job / 

Could you give any idea ? 

Mr. Moyer. Are you referring now to the mechanical or specialty 
work? 

Mr. Conus. All of the various major mechanical or specialty 
work. 

Mr. Moyer. To answer your question, it would vary in percentage 
on different types of contracts. On an industrial plant it would run 1 
percent and there would be no rule by which you could gauge it. Iam 
thinking in terms of industrial plants I built up in your State. 

The CuatrmMAn. Do you mean by that that the percentage would be 
based on the purpose for which the structure was being constructed, 
is that right ? 

Mr. Moyer. That is right, sir. 

Mr. Cortrxs. In other words, it might have a major portion of 
electrical ? 

Mr. Moyer. Yes. On a hospital you will find that it will run sub- 
stantially more because of the vast amount of mechanical equipment 
than it would on an office building or on a hangar or an industrial 
thing. It depends on the type of structure. Now I can give you some 
brief examples. 

The CHarrMan. Well, say, on an office building. about what per- 
centage of that would be mechanical specialty work? 

Mr. Moyer. A case in point, mechanical electrical work on the court- 
house at Third and Constitution Avenue ran 15 percent of the total, 
approximately 15 percent of the total. 

The CHarrman. On a hospital what would it run? 


Mr. Moyer. On a hospital it would run 20 to 25 percent depending 
on a number of factors. 
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The Cuamman. Now on housing, by that I mean, apartments and 
hotels. 

Mr. Moyer. There are many factors that enter into that, you may 
find the percent will be 10, you may find it running 15 percent. It 
would depend upon the type of air-conditioning and how elaborate 
they go into electrical controls of various types. There are many 
factors that enter into it. 

Mr. Cottrns. Generally what does the general contractor do? He 
accepts full responsibility for the job, overseeing and everything. 
Like, for instance, your company, do you do your own excavating ? 

Mr. Moyer. Sometimes. Frequently we do. 

Mr. Couns. Do you do any of the mechanical specialty work your- 
self ? 

Mr. Moyer. We have been known to do it. We have done a great 
deal of mechanical specialty work on some types of installations. We 
do not always do it. 

The Cuarrman. How about your brick and masonry work? 

Mr. Moyer. We have done our brick and masonry work. We main- 
tained a brick organization at one time. We find that frequently it 
pays to tie the brick and masonry work up with the stonework and 
sublet. 

The Cuatrman. What I meant by brick and masonry, that is why 
I used the word “Masonry” in there, to include stonework. 

Mr. Morerr. We always do our own concrete work. Very rarely do 
we ever sublet that. Our own carpentry work, trim. 

Mr. Couttins. Has your organization done much cost-plus work ? 

Mr. Moyer. We have done a great deal of cost-plus work and a great 
deal of fixed-fee work. 

We did a lot of fixed-fee work for the Government during the war. 
We built Bainbridge Training Station, did work at the Fort Bevoir, 
Allegheny Ordnance works 

Mr. Cotirns. Did you find any difficulty operating under those cost- 
plus fixed fee contracts as far as your relations with the Government 
are concerned ¢ 

Mr Moyer. Well, frequently there is some difficulty on what is re- 
imbursible and is not reimbursible. 

But not too much 

Mr. Cotttns. The Government under the cost-plus fixed fee ap- 
proves all of the subcontractors ? 

Mr. Moyer. Yes; we have to submit it on a fixed-fee bid, on fixed- 
fee work, we always submit the subcontractors to the contracting officer 
and let him make his selection. 

Mr. Coturns. Does that work a hardship? 

a Moyer. No, we are in those cases actually the Government’s 
agent. 

Mr. Cotiins. Do you distinguish this bill here and its procedures 
from your experience under cost-plus where you had to have the 
Government approve the subcontractors that you used ? 

Mr. Moyer. You are asking me then to compare lump-sum contract 
work with cost-plus or fixed-fee work ? 

Mr. Couns. Yes. 

Mr. Moyer. Make a comparison ? 
Mr. Coturns. Yes. 
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Mr. Moyer. In fixed-fee or cost-plus work much of the gamble is 
eliminated to the general contractor. 

Senator Lancer. Is what? 

Mr. Moyer. Much of the gamble is eliminated. He does not gamble 
on it where a subcontractor is going to be broke, whether he is going 
to be able to finish his job. 

He does not have to gamble on his personnel if some of them decide 
to take employment elsewhere and leave them and he also has to hire 
other men who are not as familiar with the job as those who have 
preceded him. He does not have to gamble on whether he is going 
to hit water. Subsurface conditions will be as he contemplates, he is 
paid for that under a fixed-fee plus contract. 

Mr. Coxurns. I am thinking more of your relationships with your 
subcontractors. 

Mr. Moyer. Our relationship with our subcontracts is very much 
the same, the subcontractor on fixed-fee work goes out of business, 
goes broke, has financial difficulties, then it is up to the contracting 
officer to decide if he has not bonded him, whether or not he wants 
to select another man. 

I have never had to have this, never had this occur on fixed-fee 
work. In my recollection there is only one instance where it ever did 
cecur and that was negligible in amount. 

He does not have to be too concerned 

Mr. Coturns. But the Government still held you responsible ? 

Mr. Moyer. On fixed-fee work ? 

Mr. Coutrns. Yes. 

Mr. Moyer. We were in the position of the Government’s agent on 
fixed-fee work. 

When anything of that sort happened, we had gone to the contract- 
ing officer, and you had plenty of time to get your bids on fixed-fee 
work. You could solicit the market and take all the time you wanted 
and the subcontractors had a complete duration of time to submit 
tieir information, their bids and you had a long time to analyze it 
to make sure that everything was in and they were on a comparative 
basis, on the same parallel basis. That is not true on lump-sum work. 

As has been explained, and I do not like to repeat, subcontractors 
do not send their bids in on time. 

The Cuatrman. Right there I want to ask a few questions. How 
much in advance should a subcontractor’s bid reach the general con- 
tractor in order for him to work efficiently on a contract ? 

Mr. Moyer. It depends on the size of the bid. 

The Cuatrman. I know, but approximately. For instance, if you 
had them a week in advance. ; 

Mr. Moyer. If I had them a day ahead of time if the subcontractor 
would be available to answer questions about discrepancies in the bid, 
1 day would be adequate. 

The Cuairman. I know, but if you had a few more days than that 
would that simplify your work ? 

Mr. Moyer. Surely. 

The Cuatrman. And it would help you with your bidding, would 
it not? 3 

Mr. Moyer. It would. It would save many a mistake. 

63206—55——11 
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The Cuatrman. Now, if the subcontractors submitted sealed bids, 
and those bids were opened in the presence of all the subs, wouldn’t 
that go a long way towards helping the situation out ? 

Mr. Moyer. You are going back. It would, perhaps, help the situa- 
tion, and you now take me back to the Blue Eagle days when bid de- 
positories were the rule. I think you are well aware of some of the 
evils of bid depositories and some of the things that happened under 
the Blue Eagle ¢ 

The CuairmMan. No, because I had no connection with the contract- 
ing business at that time and inasmuch as it seems that that may be a 
solution to a lot of this trouble. Now suppose a subcontractor was re- 
quired to give a performance bond or rather, a bid bond to start out 
with in submitting his bid. 

His bid was sealed so that you had time to figure that bid before sub- 
mitting your bid and that you had a guaranty there. I have always 
found this, that one of the best guaranties of performance is a per- 
sonal performance bond. 

Bonding companies usually are pretty careful in checking a contract 
before they go on that bond. How much additional expense would a 
process like that entail? I am talking about before the bid is opened. 

Mr. Moyer. That isan unknown quantity. 

The CuatrmMan. Of course, the subcontractor in his bid would have 
to figure enough to take care of the premiums on his bond, so would 
you, but about how much extra would that cost ? 

Mr. Moyer. That is a difficult question to answer because at this 
point they require a little analysis of what you are suggesting. 

The Cuatrman. Let me give you my reason for asking that ques- 
tion. I remember in West Virginia when a contract was being let for 
what is known as the Bluestone Dam by the Corps of Engineers, and 
they asked for permisson to let it without requiring a performance 
bond. I got busy and blocked it because I knew one of the bidders and 
I knew that bidder did not or could not get a performance bond and 
that he could not perform, and finally, they agreed to let it with a per- 
formance bond and three reputable bidders got into the competition 
and one of them built the dam very satisfactorily. 

And while we might have saved half a million dollars on the dam 
by letting this low bidder get it, we would have no assurance that he 
could even pay his labor cost from his past record. 

And he had been declined bond by every casualty company in the 
United States, on a previous contract in the city of Sew York. 

So, despite the cost entailed, as a careful dealer I always like to have 
a bond in there some place. 

Mr. Moyer. Well, Senator, you require it on the general contractor. 
He is required to submit a bond, a bid bond. 

The Cuatrman. And his bond also goes to the subs? 

Mr. Moyer. When you require subcontractors to do the same thing 
then you are going to limit your competition with your subcontractors 
because there are many of them who would be unable to make bonds. 
It would not necessarily follow that all of those men may not be quali- 
fied to do the job, for many a man is qualified and finds himself in finan- 
cial difficulties at the moment which would preclude his giving a bid 
bond but he may obtain financial assistance and get the job done in a 
satisfactory manner. 
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I admit that what you have said as a rule of thumb, as a rule would 
protect the contractor and the owner. : 

The Cuarrman. I know it will protect but I am just trying to get 
an idea about how much extra it would cost on a contract. 

Mr. Moyer. I would hesitate to say. 

The Cuarrman. Percentagewise. 

Mr. Moyer. I am very fearful it would lead to collusion among the 
bidders, that is my fear because I am not unmindful of those bid de- 
positories in existence during NRA days and you will remember them. 

The CuatrmMan. All right, go ahead. 

Mr. Moyer. In January of 1955 our office submitted a bid for a chapel 
at St. Elizabeth’s hospital, Washington, D.C. The total amount of this 
bid was $238,000. There were three alternates, all affecting electrical 
work. Any 1 of 3 three electrical subcontractors could have been low 
depending upon which alternates were accepted by the Government. 
It would therefore be necessary to name all three. 

Similar situations are the rule rather than the exception in bidding 
today. 

In many instances a subcontractor for mechanical work will elim- 
inate electrical controls for his equipment, excavation and concrete 
foundations. The electrical subcontractors in like manner frequently 
fail to include electrical controls for mechanical equipment and con- 
crete bases for some of their equipment. 

In other instances you find electrical controls specified in both the 
mechanical and electrical specifications due to the writing of specifi- 
cations by two separate engineers, and if both subcontractors include 
the controls there is an overlap and it becomes necessary for further 
analysis. 

With bids coming in one-half hour before bid time, it is necessary 
for the general contractor to appraise such items hurriedly, sometimes 
inaccurately, in order to obtain an all-inclusive figure. 

At the time the bid is submitted, the contractor would be unable to 
to know who the subcontractor on that would be for these individual 
items. Under the proposed bill it would become necessary for the 
general contractor to use a protective bid which would probably be 
higher than the lowest combination he might be able to obtain. This 
procedure could only serve to increase the cost to the Government. 

Subcontractors are usually unable to compute their final and best 
price until after they know who will be the general contractor, how 
he plans to operate the project, to what extent he will coordinate his 
work with the work of other subcontractors and with the subcontrac- 
tor in question. In addition, the general contractor should be left free 
to select that subcontractor who will cooperate and coordinate his work 
with him in the interest of securing the most economical result in cost, 
as well as in time. Thus on the basis of experience, the general con- 
tractor may determine, after further study and negotiation, the best 
result can be achieved by selecting a subcontractor other than the one 
who made the apparent low bid. 

The propoced bill may foster price fixing on the part of subcon- 
tractors. One cannot be unmindful of the days of the blue eagle, and 
I refer to NRA, when bid depositories were the rule instead of the ex- 
ception. The existing bill may bring back a similar or parallel situ- 
ation. Under such circumstances, groups of subcontractors in the re- 
spective trades could file bids and decide among themselves which one 
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of them would take each job. We are not saying that this will occur, 
but we are saying that it is a possibility which should be seriously 
considered by this committee before passage or recommendation of the 
current bill. 

It has been our experience in the past that on some occasions the 
subcontractor we have used for the low bidder on mechanical or 
electrical work has, after the contract has been awarded to us, with- 
drawn his bid. He has stated that he has made a mistake and cannot 
proceed with the job on the basis of the bid submitted to our office. 
This bill does not protect the general contractor from such losses. 

Attention is invited to the fact that negotiation for a subcontract is 
a two-way proposition. This bill, in our opinion, is a bill to protect 
the subcontractor against his own weakness and his desire to obtain a 
contract for a price. There is nothing in the law to prevent the gen- 
eral contractor from obtaining a job at less than his cost. 

As a matter of fact, the Government insists that the general con- 
tractor submit a bid bond to protect the Government against the 
general contractor withdrawing his bid. <A contract is a meeting of 
minds. It is a joint understanding between two firms or individuals 
to do something. It is impossible for any contractor to force a sub- 
Oa to take any work unless the subcontractor desires to perform 
the work. 

It has been stated by some of the proponents of the bill that much 
money has been spent in making of estimates, and because such sums 
are expended they feel they are entitled to consideration in connection 
with the awarding of a subcontract. The Government has never 
expressed any concern over the sums expended by prime contractors 
in making of estimates. The records are full of estimates for prime 
contracts where all bids have been thrown out and the job has been 
readvertised because the amount of the original bids exceeded the 
amount of the appropriation. 

Such expenditures have been accepted by general contractors as one 
of the vicissitudes of the business, one of the risks that they assume 
in entering into a competitive business. 

The general contractor has in recent years been burdened with in- 
numerable regulations and laws concerning the conduct of his busi- 
ness. He has been required to expend tremendous sums in overhead 
to comply with the laws aad regulations pertaining to his business. 

Your attention is invited to a few of the labyrinth of laws and 
regulations which control him. There is the Miller Act which makes 
him responsible for the debts of his subcontractors on a Government 
job. Next comes the Davis-Bacon Act which controls wage rates. 
Of course, there is the Renegotiation Act and the Copeland Act, all 
of which control his business. There are many State laws, including 
the right-to-work laws, affecting his business. 

We, in recent years, have been controlled by the Office of Price Sta- 
bilization, Wage Stabilization, and National Production Authority 
with respect to priorities. 

The Cuartrman. The Bacon-Davis Act requires the contractor to 
pay the prevailing wage in the area? 

Mr. Moyer. Yes. 

The Cuatrman. How does the right-to-work law affect that? 

Mr. Moyer. It does not. It does not affect that except in this 
respect—— 
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The Cuairman. That he may have to pay a higher wage than other 
contractors in that area ¢ 

Mr. Moyer. No, it affects him in this manner. I can name one 
State, the State of Virginia. He needs labor. Labor comes to the 
job and says, “I am looking for a job.” If the superintendent says to 
that man, “I am employing only union labor,” he has violated the law. 

Now in hiring union labor, he has to pay in many instances welfare 
funds. They are not included in the prevailing wage named in your 
specifications. 

He pays a welfare fund but if he uses a nonunion man he does not 
have to pay it. But if he says to that man, “I am employing only 
union labor,” he is automatically in violation of the State law. 

The Cuarrman. I do not or could not understand how it would 
uffect you but I can see that it may affect 

Mr. Moyer. There have been some fines paid on account of that. 

[ was talking about the National Production Authority with re- 
spect to priorities. It is my understanding that those three regula- 
tions are or will be on a standby basis for use in an emergency. They. 
in turn, will serve to increase the general contractors” overhead and 
paperwork if and when they are put into effect again. 

After his contracts are completed, his accounts are reviewed by the 
Comptroller General who has in some cases ruled that he is entitled 
to no payment because the contracting officer has expended funds 
without proper authorization. 

In such cases the general contractor has to wait until an act of Con- 
gress or some other means is brought forward to relieve him of the 
loss from such problems. 

After all of these regulations have been complied with, he has the 
problem of being a tax collector for the Government, in that he is 
required to make voluminous records of withholding taxes and submit 
them to the Government. 

All of these involve records and countless accounting. When he is 
through with all of the regulations and voluminous recordkeeping 
that is required by the Government, he still has to comply with all of 
the union regulations, and today, in the majority of instances, he has 
the additional burden of contributing to welfare funds for the vari- 
ous unions. Why should it become necessary to further burden the 
general contractor, who is already distraught and suffering from nu- 
merous regulations. laws, and paperwork with another law ?/ 

If the passage of laws to control the construction industry continues, 
it is entirely possible that you may legislate the general contractor 
out of business. 

This bill, if passed, will restrict free enterprise. It will minimize 
competition. In our opinion, it is unworkable and it will not serve a 
useful purpose insofar as the construction industry is concerned. As 
a matter of fact, it will vastly increase the cost to the Government of 
its many projects. 

In my opinion that cost would involve, first, the cost to each Gov- 
ernment agency of policing this law. There would be attendant rec- 
ords, it would involve cost of records to the contractor, and quite a bit 
of paperwork to him. 

And to repeat that which has been said many times. an old axiom, 
“Competition is the life of trade.” Let us keep it. 
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The Cuatrman. Are there any questions, Senator Langer ? 
Mr. Collins? 
Mr. Coturns. Just one. As I understand your testimony, Mr. Moyer, 
you have no objection to listing the bids of your subcontractors after 
the award but you do object to the listing of the subcontractors’ bids 
fore the award ¢ 

Mr. Moyer. To list them before the award, as I have stated—I am 
not ducking your inquiry—in many cases we would have to list all of 
them, all who possibly might be low if one of the alternates was 
accepted. 

As to listing them after the bids were in, it does not alter the picture. 
We would just as soon tell you who all of our subcontractors are. 
There are some people who bid with us or they send us unsolicited 
bids that we do not even use. 

We are afraid of them on account of past performance. A contrac- 
tor would be very foolish to use a bidder who has given him a bad job 
on one occasion, to stick his neck in the noose again, but I cannot see 
that there would be any particular objection from our point of view 
to naming the bidders after the award or before the award providing 
we can name all of them. 

But we do feel those men should be subject to restrictions, too, in 
the naming of their subsubcontractors because we have had trouble 
with them, too. 

And we go into that when we sublet a contract. An installation con- 
tractor who has given us a bad time on one job, we do not want our 
mechanical contractor to use him again. 

Mr. Cotiins. Do you think this bill could legislate you out of 
business ¢ 

Mr. Moyer. I think it will be an added burden. I know it will 
increase the cost to the Government. 

I can assure you it will increase the cost to the Government. The 
Government is getting good bids now and they always have and they 
are getting good construction. 

Senator Lancer. Is there any evidence at all that subcontractors 
have a bonding company trust where they refuse to give a man a 
bond at all? 

Mr. Moyer. I think that is a matter of financial statement, sir. It 
has been my experience a bonding company wants a man to show a 
financial statement that would justify the writing of a bond. They 
always have. 

Senator Lancer. Did you ever notice any discrimination in that? 

Mr. Moyer. The bonding companies ? 

Senator Lancer. Yes. 

Mr. Moyer. No, I have never noticed any discrimination. 

Senator Lancer. Take, for example, a man gets automobile insur- 
ance, he has an accident, two accidents and then he suddenly finds he 
cannot get insurance. Do you think the subcontractors run up against 
that kind of a deal if they have an accident or two? 

The Cuarrman. What you mean is that all the casualty companies 
agree together they are not going to let him have it ? 

Senator Lancer. That is right. 

Mr. Moyer. I think if he had some severe losses they would check 
his financial statement before they would write him a bond. We bond 
many of our subcontractors and we have frequently found the bonding 
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companies say well, he is up to his limit, we cannot bond him any more. 
So he is automatically out of the picture. It may be attributable to 
losses that a subcontractor may take on some 1 or 2 operations. The 
insurance problem does come into it on occasion. 

We won't take a subcontractor unless he furnishes us with insurance. 
We would be very foolish to. 

Senator Lancer. You have no evidence of any trust among these 
insurance companies ? 

Mr. Moyer. Oh, no, I never run into that. 

The CHarrmMan. We will be in recess until 2 : 30. 

(At 12:40 p. m. the hearing was recessed until 2:30 p. m.) 


AFTERNOON SESSION 


The CHatrMan. Mr. R. A. Smith. 


STATEMENT OF R. A. SMITH, P. J. WALKER CO. OF 
LOS ANGELES, CALIF. 


Mr. Smirn. My name is R. A. Smith, and I have been associated for 
the past 30 years with the P. J. Walker Co. of Los Angeles, a firm of 
general contractors which performs building and heavy-construction 
projects in the Pacifie coast area. During its 60-year history, our firm 
has handled many construction projects for the various agencies of 
the Federal Government, some of which are now underway. I am 
appearing before you as a member of the advisory board of the As- 
sociated General Contractors of America. 

Mr. Chairman, with your permission, I have a formal statement 
here that I want to get into the record. 

The CHarrmMAn. I want to get a positive statement here. 

Mr. Smirn. Sir? 

The Cuairman. You are speaking for that organization as well as 
your own company ‘ 

Mr. Smrrn. That’s right. 

The Cuatrman. All right. 

Mr. Smiru. I have a formal statement. 

The Cuarrman. Do you want to highlight it 

Mr. Smiru. I will highlight it rather than take the time to read it 
in its entirety. I appreciate the opportunity of being able to appear 
before you, and I will present as briefly and as quic kly as I can the 
principles which have earned the construction industry its reputation 
for conserving the taxpayers’ dollars and the principles which we in 
the general contracting profession know are threatened by the pro- 
posed legislation before you. 

I won't go into the advantage of the contract method. I am sure 
you are per rfectly familiar with them. But I would like to take just 
a few moments to describe in some detail the functions of a general 
contractor. 

Testimony presented heretofore by some of the proponents of this 
legislation tend to picture the general contractor simply as a middle- 
man who receives subbids on work for the Government, then beats 
down the bidders’ prices and pockets the change. 

Now, just what are his functions ? 

The general contractor is the key figure in the construction of a 
project. The most important function of the general contractor is the 
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management of thousands of details comprising a construction project. 
Part of the project is built by the general contractor or with his own 
forces. Other parts, as you know are done by specialty contractors 
and still other services are performed by other groups in the industry. 

The CHatrman. Now are the words “general contractor” inter- 
changeable ? 

Mr. Smiru. With principal contractor ? 

The CHarrman. Yes. I wanted to get that into the record. 

Mr. SmirH. Among the duties of the general contractor in this all- 
important management function are providing the skilled leadership 
which secures the best performance from all people and organizations 
working on the project and in developing more harmonious working 
relationships between all people and groups involved, devising the 
most economical methods for construction of the project, scheduling 
all operations in advance so they will dovetail and be carried out most 
efficiently, organizing and training the working forces, aprrysing the 
purchase, delivery, storage and placement of all materials, furnishing 
and operating machinery and other facilities required for the con- 
struction operations. 

He also engages specialty contractors best qualified to carry out 
parts of the work at most economical cost and coordinating their 
work. 

The CHatrman. Doesn’t it follow, however, that the specialty con- 
tractor must furnish all the special machinery necessary for the job? 

Mr. Smiru. For his own particular category of the work. 

The Cuareman. That’s right? 

Mr. Sir. That is true. 

The Cuarrman. The general contractor does not furnish that him- 
self, the chances are. 

Mr. Smiru. In most cases, no. 

The CHarrMan. In what cases would he? 

Mr. Smiru. Well, oftentimes the general contractor will purchase 
items like elevators and dumbwaiters and in turn let a contract to a 
specialty contractor for the installation. That is not general practice, 
but we have done that several times. 

The Cuatrman. Allright, you may go ahead. 

Mr. Cotirns. May I interrupt there for one question ? 

Mr. Smirn. Yes. 

Mr. Corrins. Mr. Smith, could you just give us briefly from your 
own experience, and I am thinking of your subparagraph here, 
engaging specialty contractors best qualified to carry out parts of the work at 
most economical cost, and coordinate their work. 

Now, when you are looking for your specialty subcontractors, are 
there certain elements that you insist upon or that you look for when 
you are seeking a subcontractor ? 

Mr. Smiru. Indeed there are. 

Mr. Cotiins. What are those ? 

Mr. Smirn. First of all, we must know the contractor by reputa- 
tion, particularly his reputation to perform. Secondly, we must know 
his stability. Thirdly, we must know he has such personnel and op- 
erating forces as will enable him to carry out the contract. Fourth, 
we must know his reputation for operating jointly with the other sub- 
contractors that are working on the same project. There are any num- 
ber of things that we look to before we make a selection. 
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Mr. Cotiins. In your own experience, does your organization 
mainly restrict your subcontracting relationships to those subcon- 
tractors whom you have dealt with in the past and whom you know 
are well qualified ? 

Mr. SmirH. No, I will not say that. Under the present system, 
when we have sufficient time to inquire into the qualifications of a 
subcontractor, it would not be good business or good public relations 
for us to restrict our subcontracting to any limited group. 

The Cuatrman. Well, based upon the testimony previous to today, 
the fact is you don’t have the time to do that. 

Mr. Smirxn. We don’t what ? 

The Cuatrman. To get strange subcontractors. 

Mr. Smiru. That is very often the case. Let me illustrate, sir. 

The CHarrman. In other words, you may have a subcontractor and 
you have not had a chance to investigate his financial standing, his 
previous performance record of anything else because his bid comes 
in at the last minute. 

Mr. Smiru. That is perfectly true. It is more often the case than 
not. And in our area, where we operate in the State of California, 
there are 4.229 registered electrical contractors alone. It would be 
impossible for us to even hope to know the qualifications of that 
number of electrical firms. 

The CHarrman. But if you didn’t have time after bids were 
submitted 

Mr. Smiru. If what, sir? 

The CHatrman. If, after bids are submitted, you did have time to 
check them, would you check them / 

Mr. SmrrH. Would we check them? Indeed we would, sir. 

The CHarrMan. Wouldn’t you check ? 

Mr. Smirnu. If we didn’t have time ? 

The Cuairman. If you had time. 

Mr. Smiru. Yes, indeed, we would. 

The Cuarrman. Everyone that puts in a bid / 

Mr. Smirn. Yes. 

The CHarrMan. Go ahead. 

Mr. Smiru. We have files at our offices of those contractors, prob- 
ably several hundred out of that 4,200 or so were not restricted to 
that small group. But nearly every time we submit a bid as a prin- 
cipal contractor, we find that in our offices, depending upon what 
section of the State or the Pacific slope that the job is to be on, we 
get new names, new people come in, new contractors that we have 
never had any experience with and don’t know a great deal about. 

The CHarrman. Now, Mr. Smith, what is your official connection 
with that company, the P. J. Walker Co. 

Mr. Sarru. I have been an executive. That is a family corporation, 
and I have been manager of projects and everything from—— 

The CHatrman. How long has it been in operation / wher 

Mr. Surrn. We got—it was first organized as a partnership in 
1890. It became the P. J. Walker Co. in 1895. It celebrated its 60th 
anniversary here about January 12 of this year. 

The Cuarrman. Are you one of the Five Companies? 

Mr. Suir. No; we are not. We do not specialize so much, quite 
so much, in heavy construction as the Five Companies do. We do 
more along building lines. 
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Mr. Couurns. Is most of your work in Federal or non-Federal work ? 

Mr. Smiru. Right at the present moment, I would say most of it 
is Federal. However, 6 months ago that probably was not the case. 

Mr. Cortxs. Have you experienced any difficulty in getting bids 
from the mechanical specialty contractors ? 

Mr. Smiru. I cannot say 

The CHarrman. By that you mean bids in time to be able to 
properly appraise them, counsel ? 

Mr. Couns. No, sir. 

Mr. Smiru. Would you say that again, please ? 

Mr. Coiurins. Have you had any difficulty—I mean I am thinking 
in terms of competition among subcontractors 

Mr. Smiru. Yes. 

Mr. Cotiins. Have you found that you have not been able to get 
enough subcontractors of the various mechanical specialty trades to 
bid on Federal work ? 

Mr. Smiru. No; we have not. I am not sure that I understood your 
question the first time. 

Here is our difficulty out on the coast along the lines that you speak 
of: Much of our work, for the Corps of Engineers, for instance, is 
in the desert areas, maybe 250 or 300 miles away from the metro- 
politan centers, where the problem of getting such journeymen to 

carry out your work, and living quarters and all those things enter 

into it. So, on an installation like Edwards Air Force Base, which 
I have heard mentioned here several times, there were probably a 
dozen general contractors ns are operating on that base at the pres- 
ent time that cover some, oh, 259 square miles, some terrific area. 

The same is true of the nittdeduaed contractors. There may be half 
a dozen or so operating there. They have a terriffic advantage over 
a newcomer coming in because it is worth maybe 20 percent to be estab- 
lished on that partic ular base and to be working there to start with. 
So very often the number of mechanical subbids that we receive is not 
limited wholly to those that are there, but may be just one or two in 
addition who want to get in on the base. 

Mr. Cotuins. The reason I raised that point—I don’t know whether 
you are aware of it or not, but we have received testimony that a num- 
ber of the mechanical specialty subcontractors are not now bidding to 
general contractors engaged in Federal construction contracts. I 
was just wondering what your experience on the coast has been. 

Mr. Smrri. Well, we have not had that difficulty. There is never 
a time when you cannot use more subbids. It does not make any dif- 
ference how many you have. More are always welcome. But we 
ficure when we have determined that we want to go out and bid a 
job of some kind, we send invitations to perhaps f.ve subcontractors 
in each category. We are nearly always sure of getting those five 
bids and then the balance we get are unsolicited and oftentimes the 
number of unsolicited bids exceeds the bids from those whom we have 
invited to bid. So we have not had any difficulty at all, I would say, 
in getting such bids in sufficient number. 

The Cratrman. How many unsolicited bids have you ever 
ace epted ! ¢ 

Mr. Smirn. How many have we ever accepted? Oh, we accept many 
of them. We accept many of them now, sir, if we are in—if we re- 





















































FEDERAL CONSTRUCTION CONTRACT ACT 167 


ceive them in time so that we can thoroughly check on the ability of 
the bidder. It is a known fact that when we do solicit bids, invite 
certain ones to bid, and they know in advance that if we receive un- 
solicited bids that can qualify, we will accept them. 

To go on with a few more of the duties of a general contractor: 
Managing and carrying out an effective accident prevention program, 
protecting the owner through i insurance and otherwise. 

Those are just some of the responsibilities and duties of a general 
contractor in or ganizing and carrying out his job. 

The quality of work is assured when the general contractor has 
complete responsibility, because it is guaranteed and he knows that 
any work not done properly the first time will be an expense to him. 

He is also charged with the responsibility of coordinating all op- 
erations on a project and this function has become incre: asingly im- 
portant as modern structures have become more complex. 

An extremely important function of a general contractor is to coor- 
dinate the labor policy for the entire project, so as to minimize the 
possibility of strikes or work stoppages caused by jurisdictional 
disputes. 

It has been well demonstrated that construction operations are car- 
ried out most efficiently when accident prevention measures are 
coordinated. 

The general contractor, by signing the contract, assumes clearly 
defined legal and financial obligations for which he is responsible to 
the owner, thereby protecting ‘the owner against losses from suits, 
claims, liens and other encumbrances. 

Finally, the public is assured of receiving the benefit of free and 
open competition among competent and responsible general contrac- 
tors available in every part of the country, who have survived the rig- 
ors of intense competition by constantly deve loping improved methods 
for undertaking work more efficiently and economically. 

The CuHarrMan. Could we suspend for just about 3 minutes. 

(A short recess was taken. ) 

The CHatrMANn. Go ahead, please. 

Mr. Smiru. We feel, Mr. Chairman, that the bill S. 1644, and the 
principles and implications embodied in it, strike directly at central- 
ized responsibility of the general contractor, which is the heart of the 
contract method, in several ways, and otherwise impair his ability to 

carry out his proper functions. 

I won't reiterate what you have heard today, except to just say that 
the general contractor’s rightful function of using his own firm’s esti- 
mates for major portions of the job may frequently be denied by the 
necessity of hurriedly naming a specialty contractor in order to meet 
a bid deadline. Too few subcontract offers may have been made at the 
time and too late to permit adequate examination. Such situations 

can easily result in higher subcontract offers than the general con- 
tractor would normally accept. 

Mr. Cotttns. Mr. Smith, how much time now, under the general 
practice in Government contracts, strictly Government contracts, are 
you allowed ? 

Mr. Surrn. Yes? 

Mr. Cotirns. After the award, do you have to deal with your sub- 
contractors ? 

Mr. Ssorn. After the award? 
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Mr. Cottrns. Yes, or before. 

The Cuatrman. No, after. 

Mr. Cotirns. All right, after. 

Mr. Smiru. To deal with our subcontractors ? 

Mr. Corzins. I mean to arrange all of the final details of the sub- 
contracts. 

Mr. Smiru. Oh, sometimes it takes us as much as 3 or 4 weeks before 
the subcontract is completed. 

The Cuatrman. That is, how much time can you spend? There is 
no time limit on that, is there ? 

Mr. Smiru. No, none at all, except that we are impelled or com- 
pelled to begin our operations immediately, and we have—just so we 
have the subcontract all settled and ready to go to work and the time 
that is necessary for him to go to the job. There is no restriction other 
than that. 

Mr. Coutuins. I am thinking that we have heard much testimony 
about the fact the general contractor is swamped at the last minute 
and he gets telephone calls just prior to submitting his bid. 

Mr. Smirn. That is very true. 

Mr. Cotitns. Conversely, how much time should a general con- 
tractor have? 

Mr. Smiru. Prior to submitting his bid ? 

Mr. Coututns. Yes. 

Mr. Smirn. It depends entirely upon the type of the project. If it 
is a project that requires a great deal of technical knowledge, skill, 
and ability to evaluate the subcontracts, he certainly should have 
enough time, sufficient time, to determine among a number of bidders 
who is the proper subcontractor to employ on the job. That may 
take 

The CHatrMan. That is not the question. The big question is now 
that because this committee is composed of lawyers. The question is 
how much time, by days, should it be necessary to do that, from your 
experience ? 

Mr. Smirn. You mean prior to the time we submit our bid, the 
principal contractors, how much time should we have to work on the 
subcontract bids ? 

The CHatrmMan. No. From the time your bid is accepted, how 
much time should you have before you finally close the subcontracts ? 

Mr. Surry. Anywhere from, I would say, from 3 days to 3 weeks, 
depending upon the size of the project and the number of contractors 

The CHatrMan. Don’t you think if everybody is honest you should 
have 3 weeks then before that ? 

Mr. Smirn. I should think so; yes. That would be splendid if we 
could. 

The CuHarrmMan. But if the subcontractors refuse to submit their 
bids because they feel they are going to be bid shopped you 

Mr. Smirn. It goes a great deal further than that, sir. Take, for 
example, the electrical contractors, those we have been talking about 
the most. They have to make arrangements for their materials. 
They have to make all of their surveys. Usually when, we will say 
the Corps of Engineers calls for bids on a particular project, the bid 
date is defined maybe 15 days in advance, maybe 20 days in advance, 
depending upon the size and the complexity of the particular project. 
So everything has to be done before that bid date, 1 o’clock on Tues- 
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day, May 6, or whatever the case may be, and that is very seldom 
I won't say that 

The CuatrmMan. That is the bid date for the general contractor? 

Mr. Smiru. That is the bid day for the general contractor. Now 
he has to compile all of his work, all of his estimates. He has to get 
in all the information from the subcontractors. He has to coordi- 
nate, because the specifications are not always clear and lend them- 
selves to different interpretations. He has to see everyone is bidding 
on the same thing. He has a terrific amount of work to do in, we will 
say, in 20 days at the most. 

The CuatrmMan. Thereby don’t you think this bid shopping 
racket, after a few of the general contractors have seriously handi- 
capped all the general contractors, and I use the word racket ad- 
visedly, in that the subcontractors are afraid to submit bids, afraid 
the bids will be shopped. 

Let’s just be honest for a little while. In other words, you represent 
a legitimate bidder. You are not a gyp operator. You are one of a 
group of legitimate operators. But the bid shopper has hurt every- 
body in your category by his bid-shopping activities: isn’t that right ‘ 

Mr. Smirn. That is right. There is no question about it. 

The Cuatrman, All right. Can’t you do something about it ¢ 

(Discussion off the record). 

The CHAIRMAN (resuming on the record). I wish I knew some so- 
lution that would assure the United States of America of getting an 
honest job done at an honest price. That is the thing I am after. I 
don’t want to get tough like Massachusetts, where they have all the 
subcontractors and general contractors bid direct, because the general 
contractor is the best one to handle it. But I do want some laws in 
there that would enable him to handle it. And enable us to handle 
it, too. Now, pressing ahead—lI am sorry I made a little speech. 

Mr. Smirn. No, I am sure, you don’t have to convince me that you 
are perfectly sincere in that you are attempting to gain. 

The Cratrman. I spent 5 years investigating contracts in this 
country back from 1942 in the early part of it, until 1947, and I know 
most of the skin games; at least I know a few of them, and the gyp 
games in practice. And I 

( Discussion off the record. ) 

The CHarrMan (resuming on the record). Proceed, Mr. Smith. 

Mr. Snirn. It is our contention, sir, that first of all this bill can- 
not possibly accomplish what you hope that it would accomplish. In 
California we have been operating under similar legislation since 
1941, the objective being that in S. 1644 it is required that the award- 
ing agency enumerate the material parts of the mechanical work that 
they want us to name subcontractors for. In California we have to 
name all the subcontractors, the value of whose work is equal to one- 
half of 1 percent of the principal contractor’s contract, and that takes 
in nearly every one. That law 

The Cuatrman. We were told just recently that it amounted to as 
high as from 10 to 40 percent. 

Mr. Suirn. What was that, sir 

The CHairman. We were told by the last witness it amounted to 
from 10 toas high as 40 percent. 

Mr. Smrru. Perhaps I did not make myself clear. On the total 
subcontracts amount to from 10 to 40 percent ? 
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The Cuarmman. No. The total subcontract for specialty subcon- 
tracts. 

Mr. Smirn. Yes. And in many cases, I think that it probably 
amounts to a great deal more than that. 

In our State, as I say, we have to name every one of the subcon- 
tractors providing the value of his subcontract is one-half of 1 per- 
cent of the total value of the principal contract. 

That bill was passed in 1941, just prior to Pearl Harbor, and it was 
not really put into effect until several years later, because there was 
no State public works, everything being in the defense effort. 

So after the capitulation in 1945, it was put into effect, and the gen- 
eral contractors did not oppose that bill strenuously when it went in 
in California. We recognized there was an evil. We were perfectly 
willing to give it a chance and see what it would do. We did not en- 
courage it, but at the same timé, we did not strenuously oppose it. 

When, a year after it had gone into effect, it was perfectly apparent 
to both the general contractors and the proponents of the bill, which 
were the same national electrical contractors group that are the pro- 
ponents of this particular legislation, that it was completely ineffec- 
tive, so much so that after they had worked under it for 1 year they im- 
mediately went to the State legislature and attemped to amend it by 
putting additional restrictions on, bid depositories, all kinds of un- 
workable and unfeasible means to tie the hands of the general con- 
tractor even further. 

And our experience there in California, and I speak from personal 
experience, has been this: We know definitely that it has increased the 
cost of public works to the State of California. We cannot tell you 
definitely the exact amount, but we know it has increased it, because 
it has increased the cost of operations to the general contractor and 
also to the subcontractors. 

We know definitely that it has precluded the possibility of general 
contractors using perhaps some of the smaller subcontractors for the 
simple reason that when the bids come in at the last minute the way 
they do, as has been said here before, we do not have a chance to check 
on the qualifications of unknown subcontractors. 

There are many of them that may be perfectly qualified to carry 
on the work we have to do, but we have to leave them off and name 
someone else. Consequently, the bulk of the work goes to the larger, 
well-established, well-entrenched, better known subcontractors. 

Mr. Coxitns. You are speaking about the overall operation of the 
system in California ? 

Mr. Suiru. In California. 

The Cuatrman. Is that identical with the present law, with the pro- 
posed law ? 

Mr. Smiru. The proposed law? The only place that it differs, as I 
say, the proposed law here says that the awarding agency shall list the 
names of the subcontractors. In California it is just a carte blanche 
to name every subcontractor if the value of his work is one-half of 1 
percent of the principal contract, so we name roofers, painters, 
plumbers, everybody. 

The CuatrMan. It is much wider than the proposed law. 

Mr. Smiru. Yes, much wider. 

Mr. Cotuins. The chairman addressed a number of inquiries to re- 
sponsible business organizations throughout the United States asking 
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what sort of contract procedure they follow. One was addressed to 
Hon. Goodwin Knight, Governor of California, and the reply was 
received from Frank B. Durkee, director of the department of public 
works for the State of California. He says that the primary objective 
of this system, and he is speaking of the overall system, is to secure the 
lowest total costs to the State for completing the work. The division 
of architecture has found, he says, that substantial savings have re- 
sulted from the flexible system now in effect. 

Mr. Smirn. Does he tell you what the system is that he is talking 
about ? 

Mr. Cottrns. Yes, he does. 

Mr. Smiru. And it is the system that I mentioned here ? 

Mr. Coins. Well, they divided it in two parts, those relating to 
highway construction, and the other to State building construction 
and all State work other than highway construction. And that is the 
one where the law requires that ‘the contractor specify in his bid the 
name and business address of each subcontractor who will per form 
work in excess of one-half of 1 percent of the principal contractor's 
total bid. 

Mr. Smiru. That’s right. And our Governor, and Frank Durkee, 
both are of the opinion it has reduced the cost to the State of Cali- 
fornia ? 

Mr. Cortins. Mr. Durkee says that the division of architecture has 
found that substantial savings have resulted from the flexible system 
now in effect. And I assume he means substantial savings to the State 
of California. 

Mr. Siru. Well, I don’t—first of all, his term “this flexible sys- 
tem,” I don’t quite grasp his meaning, because there is nothing flexible 
about that law that we name all the subcontractors and that is the por- 
tion of it that I am talking about that has cost the State of California 
money. 

The CuHatrrMan. What other systems do they have? 

Mr. Smitru. I don’t know. I have not any idea and we have done 
considerable State work out of the State architect’s office. 

Mr. Cottrns. If I read this paragraph it might clarify it for you. 

Mr. Smiru. Yes. 

Mr. Cours (reading) : 

With the exception of highway construction, these requirements apply to all 
public works on which bids are taken, which means in general that it applies to 
work of a value of $2,000 or more. 

Mr. Sorru. That’s right. 

Mr. Coturns (continuing) : 

The division of architecture is also authorized to award contracts for segre- 
gated portions of the entire work and the result is that as a matter of practice, 
State contracts for buildings and institutions fall in categories No. 2— 
and he is referring to 2 and 4 as set out in the chairman’s letter. No. 4 
is the program followed in 1944. 

In the solicitation for bids, contractors are advised that bids will be ~ eceived 
for the whole work or separately for the general work or for the }) umbing 
work or other phases of mechanical specialty work involved in the contract. 

The best combination of bids will then be accepted by the State which may 
result in the State entering into separate contracts with each of the special 
mechanical specialty contractors, or with one primary contractor to perform 


the entire work depending upon which results in the largest saving to the 
State. 
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And then he goes on to say: 


The primary objective of this system is to secure the lowest total cost to the 
State for completing the work. 


And then: 


The division of architecture has found that substantial savings have resulted 
from the flexible system that is in effect. 

Mr. Smiru. Well, he has reference, when he is talking about the flex- 
ible system and what he considers savings which revert to the State, he 
is referring to the matter of segregated bids and there are certainly 
two schools of thought on that. He is quoting the department of archi- 
tecture which undoubtedly wants to control these things by keeping 
segregated bids for the mechanicals. We have bid under that system. 

The Cuairman. You mean for the mechanicals to bid ? 

Mr. Smiru. Directly to the State. 

The Cuarrman. And the principal contractor takes a general bid 
and the department of architecture takes separate bids on all the 
specialties / 

Mr. SmirH. No—— 

The Cuairman. And then the contracts are let as several units? 

Mr. Smiru. Let me give you an actual illustration. This happened 
to my firm 2 years ago. We decided that we wanted to put in a 
general bid as primary contractor on a hospital about 65 miles north of 
Los Angeles. It was a State hospital. The amount involved, I be- 
lieve, in our contract was to be in the neighborhood of a million five 
or six hundred thousand dollars. It was an addition to a State hos- 
pital. It was not a complete hospital. 

In that there were mechanicals, plumbers, heating and ventilating as 
one group, that amounted to around $300,000. Iam just quoting from 
memory approximately. There was the electrical that amounted to 
probably $175,000, and those were the two subsegregated bids that the 
State required. 

Now what happened? We got the job on our overall bid, for the 
simple reason that an established contractual or contracting firm which 
has a reputation for well coordinating their jobs, can save subcontrac- 
tors considerable money through just that means, that method. As 
a result, the same subcontractors in each of those two categories that 
bid to us, bid to the State, but the bids were not identical. The State 
bids—because the contractors realized the segregated bids would re- 
sult as usual in confusion and none too satisfactory coordination, gave 
use an edge. They bid to us lower than to the State. That happens 
constantly, and I think if statistics were available, you would find 
that it has not saved the State a nickel, not a nickel, and the matter 
of listing all of the subcontractors has cost money. 

Here is another case in point that happened to me. We decided that 
we wanted to bid a State job. Now our headquarters are in Los 
Angeles. Our big estimating departments and drafting rooms and our 
working forces and things are in Los Angeles. It just so happened 
that the bid that we were going to submit was on a project to be in the 
southern part of California. The only place the bids were received 
was at the State building, the department of public works at Sacra- 
mento. 

Allright. With this present system that we have of taking sub-bids, 
now we had about 45 categories of work that were going to have to 
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be listed, because the bids would come in maybe an hour, maybe half- 
an-hour before the time that the bid had to be opened in Sacramento. 
We had a man up there in the hotel just across the park from the 
department of public works and he got on the long-distance telephone 
an hour and a half before the closing time of those bids which, we 
will say for the sake of argument, were to close at 11 o'clock that morn- 
ing. He got on the phone to keep that line open. He had the signed 
bid forms that had been signed by officials of the companies. He had 
the signed bids, he had ever rything with him. But he did not have and 
could not have the list of the 40 subcontractors with the addresses of 
their places of business, with the character of work that they were to 
perform, whether they were to set tile or be roofers or what they were 
to do. 

All right, he is up there with that phone, up until five minutes. It 
takes just five minutes to go across the park and get it in the box before 
the box is locked. Up until five minutes, that man is sitting there writ- 
ing all this stuff down. Asa rule we don’t dare name perhaps perfectly 
ana contractors in the area who could perform the work and whose 
bids were lower, because we can’t know them all. As I say, there are 

4,229 licensed electrical contractors in California, and as a result, we 
know that the State can’t take advantage of all of the lower bids that 
perhaps some of them are able to put in. 

It happens in every contractor's office. 

Mr. Cotiins. Did I understand you correctly to say that you don’t 
feel you could take the most qualified subcontractor ? 

Mr. Smiru. No, no. 

Mr. Cotirns. The one that submitted the lowest bid ? 

Mr. Smiru. No; I did not say that at all. I said we could not take 
many of the lower bids because we didn’t know their qualifie: ations. 
If we had had those bids 24 hours ahead of time so we could cal] their 
bank or call Dun & Bradstreet or call some other general contractor 
who had done business with them, and say, “Do you know Joe Doakes ?” 
and be told, “Yes, he is fine,” that is all it would take. But when you 
have 15 minutes and 30 categories in each one—we have invited maybe 
5 subcontract bids and we will say for the sake of argument there are 5 
unsolicited bids. We have 400 bids to come in and to evaluate in an 
hour and we try to pick out the proper one and put it in place so we 
can name the proper bidder. 

The Cuarrman. Wait. Let’s be fair on this thing. Possibly that is 
the result of subcontracts. Is it basically the precontract bid shopping 
of general contractors ? 

Mr. Smirn. Did you say, “Is it ?” 

The CuarrMan. No; isn’t it? 

Mr. Suiru. No, not necessarily, I would not say so by any means. 

The Cuarrman. Don’t you believe if Johnson, an electrical subcon- 
tractor, went in and submitted his bid to 9 general contractors in writ- 
ing a week before, there would be a strong chance that 1 out of that 9 
would take a bid out, knowing his general reputation, and shop it 
around among a bunch of fellows who just had a pair of pliers and an 
insulation stripper and a foot rule and a two-bit drill and see if he 
could not get a lower bid ? 

Mr. Smirn. Senator, if I were Johnson and were submitting bids to 

9 contractors of which I knew 1 or more could not be relied upon and 
were sharpshooters, I don’t believe I would submit a bid to them. 
12 
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The Cuarrman. I know, but how can you know ? 

Mr. Smiru. You said by reputation. 

The Cuarrman. No; I am talking about—that is the picture. So, 
therefore, he does not submit to anybody. We have been through 
this—this is the third session we have been through on this problem. 

Mr. Smiru. I realize that. 

The CuarrMan. Every time the specialty subcontractors come in 
and say, “We are afraid to submit a bid.” They say, “We never 
know when somebody is going to go out and bid shop on us.” The 
whole thing is hinged on that one point. 

Mr. Smiru. Well, from my own experience, I don’t think it is nearly 
as prevalent as they would try to lead us to believe: 

The CuatrMan. Well, maybe not. 

Mr. Smrrn. I know my firm and I know what we do and I know 
what most of the general contractors with whom I am associated 
would do, and I know that there are some shady practices, there is 
nu question about that. I mean we all know that and that is true 
in any line of endeavor whether it is contracting or anything else. 

The CuatrMan. But I am not thinking of bid shopping. The evil 
of bid shopping is gyp work by the subcontractor, who is Foren down 
to a position where he cannot make money honestly, so he tries to make 
it dishonestly and I am trying to protect the United States Govern- 
ment against that sort of thing, because I have gone through that 
myself on public contracts, and I have seen how it works, and I have 
seen, well, shall I say a rather unconscientious general contractor, in 
order to get a certain bid, shut his eyes to certain practices that devel- 
oped when trouble broke loose and bad practices, so that the man 
finally said, “Well, I was told nobody would look at this thing if I 
did it this way.” 

Mr. Smirn. Well, I presume, sir, during wartimes things of that 
nature, those things are prevalent. 

The Cuarrman. Oh, no. May I say this thing was in the thirties, 
when there wasn’t any war on. 

Mr. Smiru. Well, my firm, since my association with it a number 
of years ago, has probably done $500 million worth of work with the 
Federal agencies. You mentioned the Maritime Commission. We 
probably have done a hundred million dollars of work with them. I 
don’t know of any time in my career during my association with the 
various awarding agencies, the Engineers, the Bureau of Yards and 
Docks, and yes, the Atomic Energy Commission, where we would ever 
have been able, even if we had wanted to, to get away with any 
shoddy work. ; 

I think the inspection that is put upon us by the governmental 
agencies is 10 times as severe as it is in private work. 

The CuarrMan. I sometimes wonder. 

Mr. Smirx. Well, there is no question in my mind. 

The CHarrMan. Maybe 10 times as many men work on it, but I 
wonder if they give it the same service as one expert could give. 

Mr. Smiru. Well, just speaking from my own experience, it seems 
to me every time we have 

The CHairman. You know experts in construction are hard to find, 
because the general contractors, subcontractors, most of them are tied 
up. 

Mr. Smiru. There is no question about that. 
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The CHarrman. And one man who knows what he is looking for 
can go in and find it quicker than 50 men who don’t know what they 
are looking for. They might just stumble on it. 

Mr. Smirx. But they have a system of checks and balances and in- 
spection that I defy anybody now, unless they are a lot smarter than 
| am and my firm, to get away with anything. There is a man breath- 
ing down my neck every minute I go on a job. There is a resident 
officer in charge of construction who is an expert in all the cases that 
[ know of, an expert on construction. He has under his jurisdiction 
men who, as I say, practically take us to dinner at night to see that we 
do what we do, what we should do, and not do what we shouldn’t do. 

( Discussion off the record. ) 

The CuHarrmMan. Go ahead now, back on the record. 

Mr. Smiru. What I wanted to say is that apparently you and I have 
not been operating in the same—— 

The Cuarrman. What? 

Mr. Smiru. All I can say is that you and I apparently have not 
been operating in the same places, because if we had any more in- 
spection than we have on our Job now—— 

The Cuarrman. Wait. That is the point I wanted to illustrate what 
I told you. There are inspections and inspections. There is the in- 
spection made by the expert who knows what he is looking for and 
can usually find it. There are inspections made by a man whose name 
is on the payroll, who does not know what he is looking for and who 
would not know it if he found it. Unfortunately, there have been too 
many of the second class of inspections. 

Mr. Smiru. Well, sir, those types of inspectors make a great deal 
more trouble for me and for my firm than the men who know what 
they are doing. 

The CHatrman. I know they do, but unfortunately, a whole lot of 
them, and may I say also that they cause a lot of hazardous stuff and 
the main reason, may I say also, is, in all fairness to inspectors in 
Government, we don’t pay our inspectors enough. 

Mr. Smirn. That is right. 

The CuHarrman. We would be a lot better off if we would pay an 
inspi@etor twice as much as he is now getting and have half as many 
inspectors and you would be better off. 

Mr. Smiru. I certainly would go along with that. 

The CuHarrman. You would be a whole lot better off, because a man 
who knows building construction can walk in on a job and walk over 
it in a few hours and he can go down and tell you what is wrong just 
as you well know what is wrong yourself if you take a little tour. 

Mr. Cottrxs. Just one thought there, Mr. Chairman, if I may. 

The Cuarrman. Go ahead. 

Mr. Coiitxs. Speaking of the California statute that has been on 
the books about 10 years—that is about how long, is it not / 

Mr. Suirn. Since 1941. 

Mr. Coturns. I have the act of 1945. 

(The California statute will be found in the ap ypendix. ) 

Mr. Ssntru. That is when it really became effective, because, as I 
have said, there were no State public works between 1941 and 1945. 

Mr. Couiutns. In the last 10 years of operating under the statute in 
California, what has been your experience’ Are you able to get work 
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and make a profit on your operations on contracts that you have secured 
with the State of California under this law ? 

Mr. Smiru. That’s right. 

Mr. Coxiins. So although you do not care particularly for it and for 
the procedures called for, you can operate under it. 

Mr. Smiru. We can operate under it, indeed we can. But it is not 
conducive to, first of all, good industrial relations within the industry 
itself. It is not conducive to the State’s getting its money’s worth, and 
it has not accomplished a solitary thing. As a matter of fact, it has 
had the reverse effect. 

Mr. Couurns. Isn’t that a question of a difference of opinion ? 

Mr. Smirn. Well, no. Leaving per sonalities out of the thing 
entirely, but here, isn’t it natural for a State architectural department, 
we'll say, in a State like California or any other State to try to build 
up within its department as big a force as possible, both as far as 
personnel is concerned and a force to give him, make him, more effec- 
tive all the time. I don’t mean effective so far as ability to perform 
work is concerned, but more effective in the State. 

J think that is natural, human nature. Any of us, I think, would 
have to agree with that. Surely a State architect likes a thing of 
this kind. He thinks it is fine. 

Mr. Cotiins. How did they ever get it through the State legis- 
lature / 

Mr. Smirn. Because it was put in for the sole purpose, according to 
the proponents, who are the same proponents we heard here last Wed- 
nesday, to stop bid peddling and bid shopping and that was exactly 
what it was for. The general contractors, we used to sit down together 
with the men and discuss this thing because they were sure they had 
a problem. We would like very much to sit down with them today 
and discuss it again and see if we cannot come up with a solution, but 
we get no cooperation. 

We sat down with them, and we said, “All right, let’s try it. If you 
think this is what it is going to take to do what you w ant to do, to 
stop bid peddling and bid shopping, we will go along with you.” So 
there was no opposition on the bill on the part of general contractors. 
Not a bit, and, as I say, when it became effective in 1945, it wentilong 
for a year and there was no opposition on it until it was determined 
how ineffective it was. 

It was not doing the thing it was supposed to do at all. So immedi- 
ately, the next legislature that came in in 1946 attempted, through the 
proponents of the legislation, to change it, to make it more effective 
by putting in all these other more onerous things that would bind a 
general contractor more and more. And fortunately, up until this 
year, we have been able to keep those out. This year, I am afraid that 
we are in trouble. 

The Crarrman. Go ahead. 

Mr. Smirn. If I may go on, sir, I would like to discuss the Idaho 
situation for a moment. 

The CHarrMan. Go ahead. 

Mr. Smiru. Much mention has been made of the State law in Idaho 
which requires the naming of subcontractors, and claims have been 
made about its beneficial operation, and assertions that both general 
contractors and subcontractors favored the legislation. 
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I would like to quote part of a letter received this week by the AGC 
from Charles E. Babbitt, president of the Idaho branch of the Asso- 
ciated General Contractors of America 

We have such a law in Idaho today. 

I am quoting from this letter, and I would like to offer the letter in 
evidence— 

“Although the Senate committee has been given to understand that the law is 
working in our State, this is not so. 

The Cuatrman. Who wrote the letter ? 

Mr. Smiru. The president of the AGC chapter in Idaho. 

Even the specialty mechanical contractors themselves have often bitterly com- 
plained that it isn’t working. Our general contractors in Idaho are accused of 
bid shopping. But the advocates of this legislation are most often the ones who 
let it be known before the bid is opened that they will beat any other subcon- 
tractor’s bid. Our general contractors often have their bids prepared for delivery 
when a specialty mechanical contractor will call him—often 15 minutes before 
bid opening—and cut his price, knowing full well that the general hasn’t time to 
change the name of his subcontractor listed on his bid proposal. If that general 
is low he must give it to the listed subcontractor, and then the general con- 
tractor suffers criticism because he failed to give it to the low specialty con- 
tractor. If he gives it to the low bidder, who may not be listed in the proposal, 
he is in violation of the law. 

The CHarrmMan. Have you ever seen the letter from the president 
of the board of education of the city of Baltimore ? 

Mr. Smiru. Yes. 

The Cu AIRMAN. In which he says it saved the school district a whole 
lot of money ? 

Mr. Smiru. I have gone over and made a very complete study of 
the 41 letters that were introduced here the other day. 

The Cuarrman. That was introduced last year. 

Mr. Smitru. No, I have not seen it. 

The Cuatrman. Which has the same rule which is proposed in this 
bill. He commented upon how much money it saved them, and you 
must realize 

Mr. Smirx. Who did you say this was from, sir ? 

The Cuarrman. There was considerable testimony about it, and I 
believe there was a letter from the president of the board of education 
of the city of Baltimore; and I know there was testimony about it from 
people in Baltimore government on how much money it saved them. 

Mr. Surrn. Is it still in operation in Baltimore ? 

The Cuatrman. Oh, yes. 

Mr. Smiru. If I may, I will go on with this excerpt from the letter. 

I am still quoting. 





Often, too, where several alternates are listed, a general may list a different 
specialty contractor on each alternate since the low mechanical contractor not 
getting the job when the owner decides to use a different alternate. The general 
then is accused of peddling the bids. 

Often the low bidder is not always the “best” bidder. He may not be financial- 
ly sound. 

Too, often a subcontractor will submit a verbal lump-sum proposal with no 
items listed. The general has no way of knowing what items are included in 
the bid. 


Let me also quote briefly from a letter to the AGC from H. W. Mor- 
rison, president of Morrison-Knudsen Co., Boise, Idaho, one of the 
country’s better known general contractors, and I am quoting: 


The Idaho Legislature adopted a law similar to S. 1644 in the year 1953. Not- 
withstanding testimony to the contrary before the Senate Judiciary Subcommit- 
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tee by an Idaho specialty contractor, it is widely known throughout Idaho that 
the Idaho law has proven itself unworkable. Prime contractors cannot rely 
on prebid quotations from subcontractors. * * * 


That is the end of the quotation. 

With your permission, sir, I would like to submit both of those let- 
ters for inclusion in the record. Here is the one from Mr. Babbitt, and 
here is the one from Mr. Morrison. 

The Cuarrman. Allright. They will go in the record. 

(The documents referred to follow :) 


THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. 
Boise, Idaho, May 14, 1955. 
Re S. 1644—Federal Construction Contract Act of 1955 
Mr. JAMES D. MARSHALL, 
Exvecutive Director, The Associated General Contractors, 
Munsey Building, Washington 4, D. C. 


Dear Mr. MARSHALL: It is unfortunate that we must again be confronted with 
Federal legislation that would invite Government intervention into matters 
best resolved within our own industry. The proposed legislation is not only un- 
necessary but unwise, costly to the owner, and unworkable. It limits free com- 
petition—it increases the legal and administrative responsibilities of the Gov- 
ernment. It weakens competition among subcontractors. It is promoted by 
selfish specialty contractors who are, through this legislation, endeavoring to 
cut out small competitors and thwart the general contractor in the efficient bid- 
ding and administration of a contract. 

We have such a law in Idaho today. Although the Senate committee has been 
given to understand that the law is working in our State, this is not so. Even 
the specialty mechanical contractors themselves have often bitterly complained 
that it isn’t working. Our general contractors in Idaho are accused of bid shop- 
ping. But the advocates of this legislation are most often the ones who let it be 
known before the bid is opened that they will beat any other subeontractor’s bid. 
Our general contractors often have their bids prepared for delivery when a 
specialty mechanical contractor will call him (often 15 minutes before bid open- 
ing) and cut his price, knowing full well that the general hasn’t time to change 
the name of his subcontractor listed on his bid proposal. If that general is low 
he must give it to the listed subcontractor, and then the general contractor suffers 
criticism because he failed to give it to the low specialty contractor. If he gives 
it to the low bidder, who may not be listed in the proposal, he is in violation of 
the law. 

Often too, where several alternates are listed, a general may list a different 
specialty contractor on each alternate since the low mechanical bids are received 
that way. This results in an apparent low mechanical contractor not getting 
the job when the owner decides to use a different alternate. The general then 
is accused of peddling the bids. 

Often the low bidder is not always the best bidder. He may not be financially 
sound! 

Too, often a subcontractor will submit a verbal lump-sum proposal with no 
items listed. The general has no way of knowing what items are included in 
the bid. To protect himself he must include a contingency item (which results 
in higher cost to the owner) because he has no assurance of what work will be 
done for the bid price submitted by the specialty contractor. 

If the specialty mechanical contractors are so anxious to “clean up” bidding 
practices. why are they so reluctant to sit down with the general contractor 
and seriously work out the problem? Why do they resist all of our efforts to 
reestablish the code of ethics we subscribe to by our A. G. C. membership? 
Is it that they would no longer be able to shop and chisel? If the specialty con- 
tractor were unwilling to cut prices the general would shop and peddle in vain! 
If the specialty contractor didn’t offer to eut prices in an effort to get a job. 
then the general couldn’t get to first base trying to chisel prices. 

If a contractor, whether he be a general or specialty contractor, insists on 
unethical bid practice, then no legislation can be devised to make him ethical. 
No matter what law is passed, ethics will not be improved until both the specialty 
contractor and the general contractor sit down and agree to clean up their own 
backyard. God knows we have enough “monkey business” now in the Federal 
Government. Let’s let the contractors resolve their own problems—and they 
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can do it—and most of them want to. The Federal Government will never 
accomplish by law what our own contractors can and will do if both sides hang 
up their guns and act like business associates. 
Very truly yours, 
CHARLES E. BABBITT, 
President, Idaho Branch, Inc., Associated General Contractors. 


MORRISON-KNUDSEN COMPANY, INC. 
Boise, Idaho, May 13, 1955. 
Mr. JAMES D. MARSHALL, 
Executive Director, the Associated General Contractors of America, Inc., 
Washington 4, D.C. 

DEAR Mr. MARSHALL: We respectfully bring to your attention certain facts 
which in our opinion merit recognition in connection with your consideration 
of S. 1644, the Federal Construction Contract Act of 1955. This bill seeks to 
make it mandatory for a prime contractor, in submitting construction proposals 
to any Federal agency, to include in such proposals the names of subcontractors 
who will be called upon to perform mechanical specialty work such as plumbing, 
heating, electrical installations, ete. 

1. In our many years of experience we have found that many subcontractors 
prefer to withhold their quotations on the work to be performed until the very 
day when the prime contractor must submit his proposal. Therefore, from the 
prime contractor’s standpoint it is impractical, since sufficient time is not avail- 
able, to evaluate and compare quotations received from subcontractors. 

2. In our many years of experience we have found it to be a common practice 
among subcontractors in furnishing such quotations, to indicate clearly that the 
same are subject to later revision. 

83. In order to comply with legislation such as is proposed in S. 1644, the prime 
contractor would have no choice but to include a substantial contingency amount 
in his bid in order to protect himself against possible loss which might result 
from a subecontractor’s action in arbitrarily increasing his original quotation 
after award of the prime contract had been made and had in effect guaranteed 
him monopolistic control of the specialty work to be performed. 

4. The principle of granting to any selected group of businessmen a legisla- 
tively guaranteed assurance of obtaining a contract or subcontract, is com- 
pletely contrary and alien to the American concept of competition and business 
freedom. 

The Idaho Legislature adopted a law similar to S. 1644 in the year 1953. 
Notwithstanding testimony to the contrary before the Senate Judiciary Sub- 
committee by an Idaho specialty contractor, it is widely known throughout Idaho 
that the Idaho law has proven itself unworkable. Prime contractors cannot 
rely on prebid quotations from subcontractors, because the very danger pointed 
out in paragraph No. 3 above, has materialzed under the Idaho law. I hope 
you will enlist all assistance possible in an effort to defeat S. 1644 because it 
will not only fail to solve the problem complained of but will result in a sub- 
stantial increase in the cost of Federal projects. 

Yours sincerely, 
H. W. Morrison, President. 


Mr. Smitu. Claims have been made that special. y contractors are 
dropping out from competition for Government work. Actually. the 
general contractor, who receives their offers, is in the best position to 
know the facts. 

My firm has performed work for various Federal agencies for many 
vears, and now has 4 or 5 projects underway involving several millions 
of dollars for the Corps of Engineers. 

In bidding for these pr ojects, from 6 to 16 general] contractors sub- 
mitted bids on each. I known of no case where we, or any other gen- 
eral contractor failed to obtain sufficient bids—which, incidentally, 
always includes many that are unsolicited—to assure the Government 
of receiving its maximum value for a dollar spent. 
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Inferences also have been made that the present contract system 
leaves the way open for “shoddy” work. 

I known of no case since World War II where any Government 
agency for which we have performed has had to accept anything re- 
sembling “shoddy” work. And I, for one, gentlemen, would hate to 
attempt, with the Government agencies’ strict Inspection services 24 
hours a day, to install or permit installation of any inferior or so- 
called “shoddy” work. 

Mr. Rooney has outlined efforts by the A. G. C. to improve relation- 
ships with subcontractors in the industry, and has cited the formula- 
tion of committees which have invited subcontractor representatives 
to sit down with them and work out their problems. 

Actually, most building chapters of the A. G. C. attempt to settle 
differences which may arise whether they have formal committees 
established or not. 

As an example, I would like to quote briefly from a letter addressed 
to members of this committee from the Master Builders of Iowa, an 
A. G. C. chapter, which is accompanied by a statement adopted by its 
board of directors opposing S. 1644, and I quote from their letter: 


Most all trade associations, including ours, devote considerable time to en- 
‘couragement of better inter-industry relationships. We have always invited 
filing of complaints and have, on several occasions, conciliated disgruntlements. 
Such cases have been thoroughly explored to determine that first of all, the 
public interest was properly served, there was no attempt at collusion, ete. 
Strangely enough, most of the complaints that come to this office are filed by the 
general contractors against subs or material suppliers for reneging on pre-letting 
quotation. We have any number of examples in our files. 

Strange, also, is the fact that seldom does anyone representing the sub-trades 
call on this office to volunteer their support of the overall work this association 
attempts in the interest of the public and the industry; notably, the specialty 
contractors who are sponsing the legislation proposed in subject bill. 


Mr. Chairman, I would like to offer that letter from the Towa 
Master Builders in evidence also, please. 

The Cuarrman. Allright. 

(The document referred to follows :) 


MASTER BUILDERS OF Iow4A, INC. 


Des Moines, Iowa, May 5, 1955. 
Re Senate File 1644 


Hon. WILLIAM LANGER, 
United States Senator, 
Senate Office Building, Washington, D. C. 


Dear Srr: I am directed by the board of directors of this association to 
respectfully submit to you the accompanying statement with respect to the 
opinion of the members of this association on subject bill. 

Additionally, I would like to make the following observations: 

Our association, in conjunction with its offices, maintains a major plan room 
servicing the entire State. Architects and engineers throughout the State, and 
from cities in many bordering States, file plans and specifications in this plan 
room for the use of subcontractors and suppliers who take off their particular 
items and quote the general contractor, for the purpose of his considering their 
proposal in the preparation of bids on various building projects he may be 
bidding. 

Thus, we have the opportunity to closely observe the relationships between 
many of the general contractors and specialty contractors and suppliers through- 
out the entire State. The condition of bid peddling and chiseling as often 
complained of does not, in our opinion, represent a true picture. There are 


hundreds of fine relationships between general contractors and their subs and 
suppliers. 
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There are probably occasional violations of recommended ethical principles. 
Most of all trade associations, including ours, devote considerable time to en- 
couragement of better interindustry relationships. We have always invited 
filing of complaints and have, on several occasions, conciliated disgruntlements. 
Such cases have been thoroughly explored to determine that first of all the 
public interest was properly served, there was no attempt at collusion, ete. 
Strangely enough, most of the complaints that come to this office are filed by 
the general contractors against subs or material suppliers for reneging on 
preletting quotations. We have any number of examples in our files. 

Strange, also, is the fact that seldom does anyone representing the subtrades 
call on this office to volunteer their support of the overall work this association 
attempts in the interest of the public and the industry; notably, the specialty 
contractors who are sponsoring the legislation proposed in subject bill. 

In my 10 years of service I do not recall anyone representing these specialty 
contractors paying this office a visit to lend their cooperation in either the 
matter of ethics or in any of the broad interests of the industry. 

To expand our efforts in this regard I was recently directed by our board of 
directors to encourage the establishment of joint cooperative committees with 
the various sub trades to discuss mutual concerns and probably formulate recom- 
mendations. We can assure you that any such efforts will be strictly on a 
voluntary basis, and that this association will have no part of any discussions 
that could imply even the remotest intent or thought of any surreptitious 
relationships. 

In simple terms, those who have encouraged the introduction of this bill are 
asking that the Federal Government become a party to an occasional family 
quarrel. God forbid the day that such a practice becomes the rule. 

We hope you will give consideration to the enclosed brief, and determine to 
oppose legislation proposed in this bill. 

Respectfully yours, 





Ezecubive Secre tary. 

Mr. Smiru. Examples like this lead us to believe that as long as 
there is hope among those proponents of this legislation, or any other 
proposals resembling it, that it will be passed by the Congress, many 
specialty contractor groups will continue to discourage participation 
in industry efforts to solve its own family quarrels in the hope that 
Congress will do it for them. 

I sincerely trust that the committee will see fit to not attempt to 
legislate business relationships, thereby endangering the contract 
method and its cost-saving benefits to the Government, but will write 
a strong adverse report accompanying this bill, incorporating a sug- 
gestion that the industry elements involved seek to solve their own 
problems. 

The CuHatrman. All right. 

Mr. Smiru. That completes my formal statement. 

The Cuatrman. Any questions ? 

Mr. Cotuins. No, sir. 

Mr. Smiru. May I just take 1 minute more. We obtained copies of 
the letters that were placed in evidence here purporting to have come 
or having come from many of the principal industrial concerns of the 
country. 

Mr. Cotuins. We have the originals. 

Mr. Smirn. Yes. 

Mr. Cotirys. They are not purported. 

Mr. Smiru. Yes; I say, I corrected myself on that. 

Mr. Cottrys. Yes. 

Mr. Smarn. And just, in general, as a general statement relative to 
those, as to the policies of private industry and the award of subcon- 
tracts, it is only rarely that a company will require the general con- 





1S2 FEDERAL CONSTRUCTION CONTRACT ACT 


tractor to name his subcontractors in his bid, as is required in this 
legislation. 

We have examined the 41 letters put into the record, which were in 
response to letters by the chairman of the committee, and we were in- 
terested to learn that only 10 companies have requirements such as this 
bill. 

We made a pretty thorough analysis—— 

The CHarrmMan. How many companies have it, have the require- 
ments of this bill? 

Mr. Smiru. I will give you the actual count on these four methods 
on which you outline: 

Method 1. One contract was let to a prime contractor without any 
requirement that mechanical specialty contractors or other contrac- 
tors be named or approved; and I see there are 13 as against 2; 13 that 
do not require it as against 2. 

Method No. 2. Separate direct contracts are let by the owner for 
each of the major categories of mechanical specialty work, such as elec- 
trical work, and so forth. I see that we have six that follow that 
method. 

Method No. 3. Separate bids are taken by the owner for major cate- 
gories of mechanical specialty work, with the general contractor being 
assigned the low subcontract bid. In each cz ategory we each have two 
there. 

Method No. 4. The prime contractors are required to specify in 
their bids the names of the principal subcontractors that they intend 
to use, the system prescribed in the bill, and we find 10. 

The CuarrmMan. How many that do not ? 

Mr. Smirn. That is 41; that totals 41 letters. 

The CHarrMANn. Yes. 

Mr. Smiru. Yes. 

The Cuarrman. All right. 

Mr. Smirn. Along that line, if you will allow me just 1 more min- 
ute, it has been our privilege to carry on quite large construction proj- 
ects for many of the principal industrial firms of the United States, 
including United States Steel and the Aluminum Corporation of 
America, and people of that category, and persons of that category, 
including all of the major oil companies, Standard Oil, Union, and 
General Petroleum, all the rest, and there have been times in our 

career when we have been requested to furnish the owner with the 
names of the proposed subcontractors prior to the letting of any 
subcontracts. 

But in each case that has been where, because of the particular 
process that the plant was being developed for, it required extremely 
technical ability and technical knowledge, and in each case the owner 
himself has established an engineering department which often de- 
signs their own plant equipment and, as a result, they require a sub- 
contractor who has the technical skill, the design ability, to come and 
sit with them while they design a lot of these plants. 

For instance, sir, we Just completed a brewery for one of the major 
brewing companies of the United States, a matter—our portion of 
the contract, which included everything, was about $18 million. 

In that particular case, yes, we—I personally—went to the eastern 
city where the brewing company headquarters were established, took 
with me 2 or 3 plumbing contractors, 2 or 3 industrial piping con- 
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tractors, and we sat down with them and helped them decide which 
of the 2 or 3 in each of those categories they wanted, and they selected 
each time the one with the greatest technical knowledge of the process- 
ing that occurs in a brewery, and they utilized there their ability and 
their knowledge to a great extent; and, in my experience, those are 
the only types of construction that I know of where we have been 
concerned, where we have been asked or compelled to name any of 
our mechanical subs prior to the letting of the contract. 

The CHatrman. Anything further? 

Mr. Cotirns. No, sir. 


Mr. Siru. I would like to submit this for the record. 
(The document referred to follows :) 


May 5, 1955 
Re Senate bill 1644. 
To: The Honorable Members, Senate Judiciary Committee United States Senate. 
From: Master Builders of Iowa, 110 Hubbell Building, Des Moines, Iowa. 


The legislation proposed in bill S. 1644 is the proposed Federal Construction 
Act of 1955. 

While the content of this bill differs from similar bills introduced in previous 
sessions of Congress, in that it does not require general contractors to list the 
amounts of their subbids, the principle of Federal regulation of the award of 
mechanical specialty subcontracts is the same. 

This association, comprising almost 100 well-known building construction 
firms throughout the State of Iowa, is opposed to the legislation on the grounds 
that proposed restrictions are unworkable, the legislation constitutes Govern- 
ment regulation of business relationships, would not accomplish its objectives, 
is not in the public interest; problems of business relationships can be handled 
far more effectively by cooperation of responsible general contractors and sub- 
contractors. 

It would seem the primary purpose of the bill is to be that of setting up some 
means of policing the activities of the subcontractors, and of saving them from 
themselves. We believe that this can best be accomplished by internal action 
within the subcontractor groups or trade associations themselves. It can be 
reasonably stated that no general contractor ever shopped a bid without the 
active encouragement or connivance of some subcontractor. 

This proposed legislation is an attempt to regulate the intimate and internal 
affairs of the construction industry by Federal law. Provisions of the bTfll would 
require the contractor and the Government agencies concerned with construc- 
tion contracting to change in part their long-established way of contract. 

It would require Federal agencies to change their position in the award of 
Federal contracts from one which places full responsibility in the general con- 
tractor, to one which places a degree of responsibility in the Federal agency 
for the performance of the subcontracts. 

Subsections (f) and (g) of section 2 are apparently presumed to make the 
legislation more palatable to the building construction industry, which is not 
the case. It is to be remembered that the public interest is of primary concern. 
The provisions of these two Subsections neither make the legislation more 
workable nor in any way benefit the public. 

It is assumed the same claims are being made for this bill, as those previ- 
ously introduced, and that it would accomplish the following objectives: 

1. Establishing a more efficient system for the bidding and award of sub- 
contracts on Federal public works projects ; 

2. Encouraging a more economical construction : 

3. Stimulating more competition for subcontracts; 

4. Improving the ethics of business practices. 

Actually, when thoroughly analyzed, the bill is detrimental to the public 
interest in that it would: 

1. Establish an excessively complicated and unworkable system for the bid- 
ding and award of subcontracts on Federal public works; 


2. Increase the cost of construction ; 


2. Lessen the competition for subcontracts under the guise of legality: 
4. Create surreptitious business relationships in the construction industry. 


We respectfully direct your attention to the fact that various Government 
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agencies opposed similar previous attempts for such legislation, and we have 
reason to believe that when they have had the opportunity to thoroughly study 
bill S. 1644 they will find it no more acceptable. 

In the usual bidding procedure, there is neither time nor opportunity for the 
contractor to assemble all his bids in detail and enter into precise agreements 
with his subcontractors prior to the placing of his bid. Very often the interval 
of time will be only 30 to 45 minutes before the bid goes in before he gets some 
of his subcontract bids. (Is it any more reasonable to ask a general contractor, 
in a few hours prior to the time for bid submission, to finally analyze all sub- 
bids, than to call on awarding authorities to make the same hurried decisions? 
Most awarding authorities will take from 5 to 30 days, and sometimes even 
longer, for study of the various bids submitted.) This practice on the part of 
subcontractors creates many objections to the listing of subcontractors at the 
time of the placing of the bid in that the general conracor does no have time to: 

1. Determine the financial responsibility and ability of the apparent low bid- 
der who may be a stranger to him. 

2. Determine the discrepancies between subbids on the same class of work. 

3. Determine if the sub has made an error in omitting part of the work. 

4. Determine if the sub is one whose method of operation readily fits in with 
his operations, to produce better work, more harmonious relations, and a faster 
job for the owner. 

5. Determine if there is any overlapping of operations such as furnishing of 
equipment and services by the general, the elimination of same from subwork 
such as transportation of materials, furnishing of hoisting equipment, or spe- 
cial tools. 

6. Determine labor policies of the particular sub; whether a union or non- 
union operator. (This is an extremely important consideration. In Iowa a very 
substantial percentage of all construction operations carried on throughout the 
State is done with mechanics not affiliated with building trades unions. There 
are many such subcontracting firms, and a study of the operations of these vari- 
ous firms must be made, and there is insufficient time prior to the time for sub- 
mission of bids to thoroughly analyze these conditions. ) 

7. Verify informal telephone subbids received in the last moments before plac- 
ing his bid. 

8. Determine any tendency toward collusive bidding—or job assignment on the 
part of subs. (Which the listing of subcontractors seems to encourage.) 

9. Secure other bids when only one bid (or none at all) is received on a cer- 
tain class of work. In this case, even though he had reason to believe this one 
bid was substantially higher than the owner should have to pay for the work, 
he would have no alternative but to list this particular sub. (Not to consider the 
fact that he may have proven, through past experience, to be one that did not 
work harmoniously on the job.) 

10. Determine the proper subcontractor in view of the alternates finally 
selected. 

All of these objectionable features are due solely to the lack of sufficient time 
to study subcontractor bids before compiling his own bid. 

Also, such legislation, if brought to bear upon the industry, would be dis- 
criminatory in that the required listing would have a most harmful effect on 
the small subcontractors, since the tendency would be to name larger subcon- 
tractors who would be expected to have the capacity required for the work, thus 
freezing out the small subcontractors or newcomers who need time to demonstrate 
that they have the capacity to do acceptable work. Many of these smailer sub- 
contractors and newcomers rely heavily upon the general contractor. What is 
proposed in this legislation would accord mechanical and specialty contractors 
an important competitive advantage in the construction industry, and would do 
much to nullify business competition and could afford the large mechanical and 
specialty contractors at least a limited business monopoly. 

The general contractor does not always use the lowest subcontract price sub- 
mitted since many have found, from past experience, that the ultimate final cost 
of the job is not necessarily secured by using the lowest subcontract price. 

If purpose of the legislation is to eliminate so-called bid shopping sometimes 
complained of by subcontractors, it will not accomplish it. More often than not 
it is the subcontractor who approaches the contractor with a proposal to change 
his bid, and this can just as easily be done before submission of the bids as after. 
Even so, such negotiations are free and voluntary. The prices submitted to the 
general contractor by the subcontractors are nothing more than unguaranteed 
estimates, and it is not uncommon for them to renege on their preletting proposals. 
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e F There is no question but what subcontractors work cheaper for some con- 
y tractors than they can for others. If the general contractor has a good operation, 
good subcontractors on the job, good supervision, has the know-how, gets the job 


eC FF done in the least possible time, cooperates with the subcontractor, etc., the sub- 
S contractor can have a more efficient operation and thereby bid cheaper to that 
| |% contractor. On the other hand, the subcontractor would not want it to be known 
e among other contractors that he is bidding cheaper to 1 or 2 or several of them, 
io and not to the others, because that would place him at a disadvantage in the event 


s one of the contractors to whom he gave a higher bid was the successful bidder. 
1 The proposed legislation is not in the public interest. Free, open, fair, and 
n [3 honafide competition is the fundamental service of the construction industry to 
f | which the public and private investors in construction are entitled. It is also 
the driving force which has made the construction industry in this country the 
most productive and most efficient in the world. 
a We respectfully ask you oppose legislation proposed in subject bill. 
The Cuatrman. All right; thank you. 
Mr. Smirx. Thank you for your time, sir. 
ne] The CHarrMan. We will take a 5-minute recess. 

(Short recess. ) 
ei The Cuatrman. All right, gentlemen. 
k Mr. Couitns. Senator, this is Mr. Hoekstra of the National Con- 
é structors Association. 

The CuHarrMan. Fine. 


, I want to apologize to you gentlemen. As this is the Judiciary 
p Committee, I had to deal with some matters relating to a conference 


P B oof judges. 
; Mr. Hoekstra. Those things are certainly important. 
The CHatrMan. Go ahead. 


STATEMENT OF E. D. HOEKSTRA, CHAIRMAN, PUBLIC AFFAIRS 
COMMITTEE, NATIONAL CONSTRUCTORS ASSOCIATION, NEW 


YORK, N. Y. 
; Mr. Hoexsrra. For the record, Mr. Chairman, my name is E. D. 
, || Hoekstra. I am associated with the H. K. Ferguson Co., of Cleveland, 
Ohio, a firm of engineers and builders. 
y I am here, however, as a representative of the National Constructors 


Association, a group of about 20 similar firms, firms similar to the 
Ferguson Co. 

: In that association I have been serving as chairman of its public 
} affairs committee. 

The CHatrman. Wait a minute. 

Mr. Hoekstra. Yes, sir. 

The CHatrman. That is a different name. Let us get things 
straightened out. You are called National Constructors Association. 
Is that a different association from the Associated General Contractors 
of America? 

Mr. Hoekstra. Completely different ; yes, sir. 

The Cuatrman, All right. I just wanted to get that straightened 
out. 

Mr. Horxstrra. The National Constructors Association, on that very 
point, is a group of firms that are engaged primarily in the design 
and construction of industrial plants and facilities, primarily in the 
field of oil refineries, steel plants, chemical plants, powerplants, and 
atomic energy facilities. 

The CuatrMan. How many members does it have 

| 
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Mr. Horksrra. Approximately 20. I have a list in the folder here. 
I would like to read them because many of them are well known. 

The CHarrMan. Suppose you put it in the record. 

Mr. Hoekstra. I shall. Did you wish me to read it, thongh? 


The Cuarrman. No, Just let it go in. I think I know who you are 
talking about. 


Mr. Hoexsrra. The names are here. 


The CHAIRMAN. They will be in the record for the others to read. 
Mr. Horxsrra. This is attached to the statement which I have. 
(The document referred to follows :) 


NATIONAL CONSTRUCTORS ASSOCIATION 
Designers and Builders of Oil Refineries, Chemical Plants, Steel Mills, 
Powerplants, Other Industrial Facilities 
1955—50 East 41st Street, New York 17, N. Y. 
PROGRAM 


From its inception in 1946, the National Constructors Association has adhered 
to the principle of seeking to serve American industry by improving, through 
group endeavor, conditions under which industrial facilities are designed and 
erected. 

The association, composed of engineering and construction contractors engaged 
primarily in designing and building chemical plants, steel plants, and oil re- 
fineries, is continuously engaged in a concerted program to improve and stabilize 
field-labor relations. Acting through national and regional labor committees, it 
has made in this field significant contributions which have been recognized by 
industry, government, and labor organizations. 

The NCA headquarters in New York serves as a clearinghouse for collecting, 
analyzing, and exchanging information relating to field labor and working condi- 
tions on industrial construction projects throughout the United States. Repre- 
sentatives of member companies, meeting at frequent intervals, develop policies 
for the solution of common national or regional problems. In locations where 
two or more member companies are engaged in field erection work, superin- 
tendents obtain mutual advantage through formation of local committees. These 
committees support established local bargaining agencies or participate in the 
bargaining processes in order to achieve economic stabilization and equitable 
working conditions. 

Maintenance of high standards of safety for mechanics and laborers is another 
major concern of the association. Its safety committee has helped bring about a 
progressive reduction in accident frequency in recent years. 

Voluntary work of other groups, including the foreign and public affairs com- 
mittees, has proved beneficial to the association, its members, and the industry 
generally. 

A symbol of progress in the construction industry, the National Constructors 
Association seeks to promote the interest of industrial clients, and the general 
public, and to further their confidence in the ethical standards and professional 
services offered by its members. 

MEMBERS 


Bechtel Corp., 220 Bush Street, San Franeisco, Calif. 

C F Braun & Co., 1000 South Fremont Avenue, Alhambra, Calif. 

Chemical Construction Corp., 488 Madison Avenue, New York, N. Y. 

Day & Zimmermann, Inc., 1700 Sansom Street, Philadelphia, Pa. 

The H. K. Ferguson Co., Ferguson Building, Cleveland, Ohio 

The Fluor Corp. Ltd., 2500 South Atlantic Boulevard, Los Angeles, Calif. 
Ford, Bacon & Davis Construction Corp., 805 South Grand Street, Monroe, La. 
Foster Wheeler Corp., 165 Broadway, New York, N. Y. 

The Girdler Co., 224 East Broadway, Louisville, Ky. 

Graver Construction Co., 332 South Michigan Avenue, Chicago, Il. 
Hydrocarbon Research, Inc., 115 Broadway, New York, N. Y. 

The M. W. Kellogg Co., 225 Broadway, New York, N. Y. 

Koppers Co., Ine., Koppers Building, Pittsburgh, Pa. 
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The Lummus Co., 385 Madison Avenue, New York, N. Y. 

Arthur G. McKee & Co., 2300 Chester Avenue, Cleveland, Ohio 

J. F. Pritchard & Co., 4625 Roanoke Parkway, Kansas City, Mo. 
Procon Inc., 1111 Mt. Prospect Road, Des Plaines, Ill. 

The Rust Engineering Co., 575 Sixth Avenue, Pittsburgh, Pa. 

Stone & Webster Engineering Corp., 49 Federal Street, Boston, Mass. 


ASSOCIATE MEMBERS 


The Babcock & Wilcox Co., Barberton, Ohio 
Universal Oil Products Co., 30 E. Algonquin Road, Des Plaines, Ill. 


OFFICERS 
T. C. Williams, president 

Cc. D. Haxby, vice president 

Cc. B. Bronson, secretary-treasurer 


Executive committee : 
O. F. Sieder, vice chairman of the board, The H. K. Ferguson Co. 
D. W. Darnell, chairman of the board, The Fluor Corp., Ltd. 
W. R. Wood, executive vice president, The Girdler Co. 
BE. R. MeGonnigle, labor-relations manager, The M. W. Kellogg Co. 
. H. Sharpe, construction manager, Arthur G. McKee & Co. 
‘. D. Haxby, vice president, The Rust Engineering Co. 
T. C. Williams, executive vice president, Stone & Webster Engineering Corp. 
Ex officio members : 
J. F. O'Connell, Bechtel Corp. 
G. F. Bayes, The M. W. Kellogg Co. 
J. J. O'Donnell, The Lummus Co. 
J. F. Pritchard, J. F. Pritchard & Co. 
Chairman: Paul L. Wetcher, C. F. Braun & Co. 
Cochairmen : 
Eric Miller, The H. K. Ferguson Co. 
J. E. Quinn, Procon, Ine. 
R. M. Dorman, Bechtel Corp. 
J. F. O'Neill, Cheinical Construction Corp. 
G. P. Parkin, Day & Zimmermann, Inc. 
W. C. Hudson, The Fluor Corp., Ltd. 
B. O. Yeldell, Ford, Bacon & Davis Const. Corp. 
P. S. Klick, Jr., Foster Wheeler Corp. 
L. P. Bowser, The Girdler Co. 
C. F. Evans, Graver Construction Co. 
C. C. Balding, Hydrocarbon Research, Ine. 
N. F. Wright, The M. W. Kellogg Co. 
R. E. Atkinson, Koppers Co., Ine. 
Wm. Tidwell, The Lummus Co. 
A. E. Somerville, Arthur G. McKee & Co. 
C. C. Compton, J. F. Pritchard & Co. 
N. K. Steenhill, The Rust Engineering Coe. 
F. R. Stevens, Stone & Webster Engineering Corp. 
Associate members: 
H. C. Gransee, The Babcock & Wilcox Co. 
J. A. Hardin, Jr., Universal Oil Products Co. 
Regional Labor Committee chairmen : 
East coast: Mr. G. P. Parkin, Day & Zimmermann, Inc. 
Great Lakes: R. E. Atkinson, Koppers Co., Inc. 
Gulf coast: B. O. Yeldell, Ford, Bacon & Davis Construction Corp. 
Midcontinent : W. C. Hudson, The Fluor Corp., Ltd. 
West coast : R. M. Dorman, Bechtel Corp. 
Safety committee: 
Chairman, J. G. Hand, Foster Wheeler Corp.; Cochairman, C. A. Clore, The 
Girdler Co. 
Foreign committee : 
Chairman, J. F. Ryan, Foster Wheeler Corp.; Cochairman, R. E. Atkinson, 
Koppers Co., Inc. 
Public affairs committee: Chairman, E. D. Hoekstra, The H. K. Ferguson Co. 
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The Cuarrman. In other words, you are practically what might 
be called specialty contractors yourself at the general level? 

Mr. Horxstra. That would be one way of describing it. 

The Cuarrman. In other words, you will take a contract for a plant 
in which the great portion of the work is what we might call the gen- 
eral specialty line; and it is only, shall we say, the walls and the roof 
and the floor 

Mr. Horexstra. And the floor, that is right. 

The CHarrMaAn (continuing). Which come under the normal con- 
tracting line; is that right ? 

Mr. Hoekstra. Yes, sir. 

The Cuatrman. Allright. 

Mr. Hoekstra. A word about the association’s interest in Senate 
bill 1644. 

The National Constructors Association has a major interest in the 
entire construction field and is, therefore, interested in the bill. By 
“construction,” I want to include the construction of Federal Gov- 
ernment projects. 

Member companies are now engaged in industrial construction proj- 
ects in virtually all of the 48 States. We have approximately 300 jobs 
total at the present time. 

They directly employ tens of thousands of building trades mechan- 
ics and laborers, in addition to many thousands employed indirectly 
by their subcontractors. 

The work volume of the member companies currently underway 
or under contract for later construction projects totals approximately 

2 billion. 

Although most of the work of member companies is performed un- 
der contracts with so-called private customers, that is, manufacturers 
and industrial producers of all kinds, the association also serves, 
through its members, some of the major departments of the Govern- 
ment. 

In almost all instances, NCA members not only build but design 
large and complex industrial-type facilities for the Atomic Energy 
Commission, the Army Corps of Engineers, the Army Chemical 
Corps, the Army Ordnance Department, the Department of the Navy, 
and General Services Administration. Many of these projects are 
secret in nature and are directly involved with national security. 

The Cuarrman. Inasmuch as most of these plants are paid off on 
a writeoff basis, they are practically all being paid for by the United 
States Government in taxes. 

Mr. Hoexsrra. Indirectly by tax money; yes, sir. But we also work 
directly for the Atomic Energy Commission, the Corps of Engineers, 
and the other major Government contracting agencies and, of course, 
during World War II, just to mention it briefly, practically all mem- 
bers of the association had large jobs in military construction. 

In conclusion on that point, the National Constructors Association 
is unique in one important respect. This uniqueness stems from the 
fact that member companies not only serve as general contractors, a 
point you mentioned, employing such building tradesmen as carpen- 
ters, bricklayers, and laborers to perform the so-called building phases 
of industrial construction, but they also serve as specialty contractors, 
employing such trades as pipefitters, millwrights, electricians, and 
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boilermakers to perform the so-called mechanical phases of industrial 
construction. 

We represent in that particular sense the only national group which 
has a direct interest covering the entire spectrum of construction. 

The Cuamman. I know. But how does this bill affect you ¢ 

Mr. Hoexsrra. I am about to discuss perhaps three points. 

The Cuarrman. All right. 

Mr. Horxsrra. With respect to the bill, we oppose the bill because 
we feel that it would unnecessarily increase the cost of Government 
construction, based on our own experience. 

Some of this is, perhaps, a bit repetitious from some of the things 
that have been said here today, but I would like to run through it 
briefly, because it isa part of our own experience. 

The process by which a construction contractor prepares and sub- 
mits a lump-sum price under competitive conditions is extremely 
complex. 

Estimators in the contractor’s employ must make a detailed study of 
the plans and specifications. For estimating purposes, the entire proj- 
ect is broken down into component units, and must be further sub- 
divided into classes of work to be performed in each unit. 

Prices of material and equipment must be obtained. Local condi- 
tions must be studied to determine labor costs and similar items. A 
contingency factor must be established to cover possible increases in 
wage rates and material and equipment prices, unfavorable weather, 
and other variables. 

In most cases, the prime contractor makes his own estimate of each 
item of specialty work even though he may intend to perform these 
items by subcontract. Frequently, where the plans are available, the 
prime contractor obtains competitive prices from specialty sub- 
contractors. 

All of the information must be carefully assembled, analyzed and 
evaluated before an intelligent estimate of the cost of the work can be 
determined. 

The Cuatrman. Let me ask you a question at that point. 

Mr. Horxstra. Yes, sir. 

The Cuarrman. Approximately what petrcentage of any of those 
contracts would be done by specialty contractors other than general 
contractors ? 

Mr. Horxsrra. The question is not quite clear to me, Senator. 

The Cuarrman. Well, suppost you are putting in an oil refinery. 

Mr. Hoexsrra. Yes, sir. 

The CHatrman. The company that puts it in, the contractor, nor- 
mally is equipped with his own personnel in the piping, the heating, 
and everything else. 

Now, the construction end, which is the roof, the walls and the 
floor 

Mr. Hoekstra. The building construction. 

The CHarrMan (continuing). Do not come under this bill at all. 
What part of the rest of that contract, aside from that general struc- 
tural job, would you have to ask for subcontractors’ bids? 

Mr. Hoexstra. It varies because of differences in the kinds of work. 

The Cuatrman. I realize that. 

Mr. Hoekstra. The location, and things like that. 

63206—55——13 
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The Cuatrrman. There are only 20 companies involved ? 

Mr. Hoekstra. Yes, sir. 

The Cuarrman. I am wondering what would be an average, pre- 
centagewise, that they would have to depend upon subcontractors in 
the specialty field. 

Mr. Horxsrra. If, for example, the project involved a great deal 
of excavation, it might be economical to employ an excavating con- 
tractor. 

The CuatrrMan. But wait a minute, that is not in the specialty field. 

Mr. Hoekstra. I see. 

The Cxamman. I am talking about mechanical and electrical spe- 
cialty contracting fields only. I admit if you had a lot of brick work 
you would have to get a masonry contractor. 

This does not even cover structural steel, this bill does not. 

Mr. Horxsrra. Yes, I know. It covers only what is known as spe- 
cialty work. 

The CuammMan. Specialty work. 

Mr. Horxstrra. Speaking now from our own experience as a com- 
pany, I would say that 60 to 75 percent of the specialty work that you 
are describing is performed by us directly, without subcontract; that 
the remainder is subcontracted for various reasons. Sometimes when 
the—— 

The Cuarmrman. Now, leaving out that not covered in the bill—I 
am not talking about the building or anything else. 

Mr. Hoexsrra. That is all I am talking about, sir. We would do by 
our own forces, without subcontract, about 60 to 70 percent of the 
mechanical work of a typical job I am describing. 

The CuarrMan. What type mechanical work would you not do? 

Mr. Hoekstra. It is not the type, but on some jobs we perform all 
of it. On other jobs we would not, depending sometimes on the size 
of the work. If it is a small piping job, we would find it easier and 
more economical to employ a subcontractor who knows the locality 
than to send in an organization of our own. The same is true of 
electrical. 

The CuarmMan. That would mean once you had a contract in which 
60 or 70 percent of it would be electrical work, you would do that your- 
self; is that right? 7 

Mr. Horxstrra. We might do it ourselves; yes, sir. 

The Cuamrman. And then if you had a little plumbing to go in there, 
you would employ a subcontractor ¢ 

Mr. Hoekstra. If the project involved mere lighting rather than 
power wiring, it would be easier and better for us to employ a subcon- 
tractor. 

The Cuarrman. I see, just for lighting. 

Mr. Horxsrra. That type of it; yes, sir. 

The CHamMan. Yes. 

Mr. Hoekstra. Yes, sir. 

The CHairMan. But the subcontracting there in the specialty field 
would be relatively minor so far as you are concerned ? 

Mr. Horxsrra. I would say less than half, but still that can run into 
a considerable volume of work. 

Sanitary plumbing often, by virtue of local regulations requiring 


codes and so on, is done by a plumbing contractor, whereas we would 
do the process piping. 
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Shall I continue with this particular point ? 

The Cuairman. Go ahead, please. 

Mr. Hoexstra. Because of the nature of the industry and the com- 
petitive conditions prevailing, timing becomes a significant factor in 
the complex bidding procedure. 

Although contracting agencies normally allow ample time for bid 
preparation prior to formal opening of bids, much of the critical cost 
information usually cannot be obtained until hours, or at most a day or 
two, prior to the date for opening bids. 

This is particularly true with respect to specialty subbids. To avoid 
possible leaks, the typical specialty subcontractor will withhold until 
the last possible moment the submission of his quotation to a prime 
bidder. 

As a result, the prime bidder has no real opportunity for a careful 
evaluation of the subcontractor prices prior to submission of his bid. 

On a given item of specialty work, such as piping or electrical work, 
he may or may not use in his last-minute computations the lowest bid 
which he has received. He may, in fact, use a figure arrived at by his 
own independent estimate. 

It is only after he has been awarded a contract that the prime con- 
tractor has opportunity for careful evaluation of subcontract bids. 

The proposed bill would tend to deny the prime contractor of this 
normal procedure and of this normal protection. It would require 
him to make a hurried and, perhaps, final determination as to whose 
price he will accept in submitting his bid. 

He knows that he will have complete freedom of action in making 
later changes only if the chosen subcontractor “should,” to quote from 
the bill, “fail or refuse to perform or complete the work.” 

The effect upon cost of Government work is easy to visualize. The 
prime contractor is obliged to add one more item to the list of hazards 
which he must to take into account and for which he can obtain pro- 
tection only through an increase in his contingency. This will mean 
more public dollars for the same work. 

In addition, by emphasizing the separation of mechanical specialty 
work, he will tend to create a pattern of requiring the services of 
specialty subcontractors, in contrast to the more modern pattern of 
performing all major phases of an industrial construction project 
under single management. 

To this extent, the bill would tend to deny to the Government the 
advantages of single-contract operations. Here again, the effect is 
clear. Savings which many private customers have obtained under 
the single-contract method will tend to disappear on Government 
projects. 

A second reason why we feel the bill is unwise pertains to the area 
of disputes. 

We feel the bill is unwise because it would tend to create rather 
than eliminate causes of disputes between and among parties involved 
in Government construction work. 

It is common practice among subcontractors, in furnishing quota- 
tions to a bidder on a prime contract, to indicate clearly that these 
quotations are subject to later revision. This practice could be the 
source of serious disputes if provision of the bill are placed in effect. 
Consider, for example, the situation of a prime contractor who had 
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accepted a conditional or qualified bid of this kind, had named the 
subcontractor and had received a contract. 

The CuarrMan. Now, wait a minute—— 

Mr. Hoekstra. Yes, sir. 


The Cuatrrman. Do you think any prime contractor would be 
idiotic enough to say that “You give me a bid today and then you can 
up your bid next week ?” 

Mr. Horxsrra. It has happened. 

The Cuatrrman. That does not speak very well for the intelligence 
of the general contracting game. 

Suppose I go up to the store and they quote me a price, a fictitious 
price, may I say, of 75 cents a pound for a piece of bbeedetotik: They 
deliver it down to my house, and they say, “We have upped our price 
on that.” 

Do you think I would take it? He would land right out in the 
middle of the street with the beefsteak on his neck. 

Don’t you think the contractors are just as intelligent as that? 
In other words, are you asking us to protect you against your own 
careless habits ? 

Mr. Horxsrra. No; I do not think it is a matter so much of care- 
lessness. Many jobs on which we bid, estimate and bid, are very 
complicated. It is entirely possible within the time limits allowed 
for the subcontractor, to come up with a price, without taking in all 
factors, taking all factors into account, and the next day or soon after 
we find that he feels that he has got to have some relief. 

Well, now you are faced with that proposition. 

The Carman. That is the only type of business in the United 
States I ever heard make such a complaint. 

Mr. Horexstra. Well, it happens in the construction industry. 

The CuHarrman. I think it is a very bad recommendation for the 
people running the construction industry, and we are going to have 
to stand the blame? 

Mr. Horxstra. I do not think it is a matter of blame, Mr. Chairman. 

The CHarrman. We are going to have to take some gyp contractors 
in order to make up for that mistake; is that right? 

Mr. Hoekstra. Well, it might be one way of putting it, yes. 

The Cuarrman. All right. 

Then, are not the things you complain about largely caused by the 
unfair tactics used by general contractors in dealing with subcon- 
tractors. Isn’t that the reason. 

Mr. Hoekstra. I would say not. 

The Cuarrman. The subcontractors are afraid to submit a bid long 
enough in advance. 

Mr. Horexstra. No; they are anxious to get the work, I will say 
that much. 

The CuamMan. Certainly, I know they are anxious to get the work. 
But also have we not built up a very fictitious picture here? 

Mr. Horexsrra. We built up a picture; I do not know whether it 
is fictitious or whether it is not. 

The Cuarrman. Off the record. 

(Discussion off the record.) 

Mr. Horxsrra. The shopping applies not only to the subcontractors. 

The Cuarman. Certainly it applies, just like with bootlegging as 
it applied to the Prohibition Act. 
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Mr. Horexstra. We have owners who have done the same thing or 


tried to do us, and we are not down here requesting Congress to pass 


laws to regulate that. 

The Cuarrman. Off the record. 

( Discussion off the record. ) 

The Cuarrman. Go ahead, please. 

Mr. Horksrra. Well, assuming, Mr. Chairman, that—assuming the 
statement that I made earlier, about 

The Cuairman. As I said before, if somebody would come up with 
a constructive idea of how to straighten this mess out, I want to go 
along with them. I will be a sponsor of the bill. But my whole 
objective in this is not to take sides. It is to make the United States 
of America, through its contracting agencies, take the necessary steps, 
as a private owner would do, to protect the interests of the taxpayers. 

I go up here and I hear somebody say, “Well, Navy has this”; 
Navy does not have anything. It is owned by the taxpayers. 

Then I hear them say, “Army has this.” Army doesn’t have any- 
thing; it is owned by the taxpayers. They pay for it in neither one 
of those branches of the service. 

I hear them say, “The Air Force has this.” As soon as they get it 
on a dividend-producing basis, I will talk to them about it. 

The taxpayers of the United States of America own all of it, and it 
is to them I hold myself responsible. 

Mr. Hoekstra. Rightly so. 

The Cuatrman. All right; please go ahead. 

Mr. Horxstra. Consider, for example, the situation of a prime con- 
tractor who had accepted a conditional or qualified bid of this kind, 
had named the subcontractor and had received a contract. 

Suppose, thereafter, that the subcontractor advised that a further 
study of the work indicated that a revision of his price was necessary. 
Would his nonperformance of work for the old price be considered 
without question as a situation covered by section 2 (f) of the bill, 
permitting the prime full freedom in making a substitution ? 

Could the subcontractor contend successfully that his case fell within 
the provisions of section 2 (g), requiring agency approval for the 
substitution of subcontractors ? 

With specific reference to section 2 (g), a contracting agency may 
demand, as a condition of approval of a change in subcontractors, in- 
formation—and I am again quoting from the language of the bill— 
“as to any change in cost” involved in the proposed change. 

As for specifying the exact kind of information or outlining the 
use to which the information is to be put, the text of the bill is curi- 
ously silent. 

The measure, whose supporters have contended that it will pre- 
scribe and establish policy, contains no policy guidance for the use of 
contracting agencies of the Government with respect to action or non- 
action as to the only subject, the substitution of contractors, for which 
any reason exists for the bill’s consideration. 

differing policies would almost certainly be established by various 
contracting agencies. Contracting officers will be subject to various 
and conflicting pressures to approve or to forbid the substitution of 
subcontractors. 

We are merely attempting to point out in this section that the bill, 
if enacted, might tend to create a number of disputes. 
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The Cuatrrman. May I say this—— 

Mr. Hoekstra. Yes, sir. 

The Cuarrman. In framing the bill we had no idea that any con- 
tractor would ever accept a contingent bid, because I do not see how 
a contractor can exist if he lets his subcontracts come in with contin- 
gent bids, because there are three governing factors in any bid: the 
material, labor and transportation. Nobody can go below it unless he 
gyps on someplace. 

Now, nobody had ever thought of that feature, because I never 
thought that any contractor would be, well, shall I say, careless enough 
to let any man come in and submit a bid to him with a contingency at- 
tached to it, and he would thereupon basically put his bid 

Mr. Hoekstra. Sometimes it depends on the inability of the subcon- 
tractor to obtain prices for certain equipment that are major items. 
He cannot come in and say, “We will do it for X number of dollars.” 
He has to qualify it. 

The CuHarrman. All right. 

I used to fool with that. We got a bid from the vendors before we 
ever submitted our bid. We knew what our stuff was going to cost 
us, and where it was going to be f. o. b., and I might ask, have we 
deserted that whole standard? 

Mr. Horxstra. No; but many subs will also say that this is based on 
present wage rates. Next month the rates might go up, so here again 
you have a contingency. 

The CHarrman. Well, I have been through some hectic sieges that 
way, and I have always been able to figure pretty well. 

How long could a subcontractor hope to do business if he welched 
on his contracts ? 

Mr. Horxsrra. That is true, too. As far as the prime contractor is 
concerned we, as a company, make it a policy not to see that a subcon- 
tractor loses money actually on a contract. 

The Cuarrman. All right. 

All I would like to see is that the United States Government makes 
sure of the same fact, that not only is the general contractor be respon- 
sible but the sub be responsible. 

Mr. Horxstra. The bill does not provide for bonding a sub- 
contractor. 

The Cuarrman. No; because I naturally figured that a general con- 
tractor would. 

Mr. Horxsrra. Would require him 

The Cuarrman. Would require it. We should not have to lay down 
a complete blueprint for it. Most of them—although I have run into 
a few who did not—most of them have the business sense to do so. At 
least if they do not, their lawyers do. 

So if you gentlemen can come up with some suggestion to get this 
thing on the way, I am 

Mr. Horxsrra. Based on the experience in our own company, Mr. 
Chairman, I think the one solution lies in the attitude of the sub- 
contractors themselves. 

The Coarman. Let us take that wage question. 

Mr. Hoekstra. Yes, sir. 

The Cuatrman. Suppose the wage scale rises, how could some other 
subcontractor step in there in the face of that increased wage scale and 
take the contract ? 
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Mr. Hoekstra. Probably not; I am not suggesting he would. 

The CHarrman. In case he cannot get the material at the prices he 
had figured on, how can he come in and undercut? ‘There is one way 
he can do it. He can cut the quality of the material; that is the only 
way, which means that the general contractor is going to have to shut 
his eyes to that, and in some way see that the inspectors shut their eyes 
to that or everybody in going to lose money, including the Govern- 
ment, and the Government is going to be the biggest loser every time. 
That is so because when a contract is held up, the Government is the 
heavy loser. In other words, suppose you have to bring a suit on a 
bond to compel the prime contractor to perform. 

You know how long that takes. It will be delayed from a year to 
2 years. 

In times like the present, that might be a disastrous delay. 

Mr. Hoekstra. Mr. Chairman, I recall a few years ago—— 

The CHarmman. Last week the Government agencies came up and 
complained. What did they complain of? It was going to entail some 
work on them in checking up on these subcontractors. 

In my day, there was no amount of work too great to make dead 
sure the contract was successfully completed, and I was representing 
the Government at that time. 

I checked every prime and every sub, and I wrote my reports on 
them. 

The big kick was, “Well, let us get a prime, and then turn the whole 
thing over to him.” And yet we are paying them salaries out of 
public funds to doa job. 

If you saw today’s paper about the waste on airfields, the waste on 
other things that are coming up—it reflects upon the administration. 
It really ought to reflect somewhat on Congress for not providing the 
necessary safeguards. 

All right, please finish. I will quit philosophizing. 

Mr. Hoexsrra. That is all right; it is a very interesting statement. 

My third and final point relates to what we call the special interest 
character of this legislation in our opinion. 

The bill, by proposing to provide special protection to a special 
group of specialty contractors, is out of harmony with previously es- 
tablished Federal contracting policies. 

In my previous appearance before this committee, we presented a 
statement on this very point, and I would like to quote from that pre- 
vious statement, if I may, an excerpt: 

Over a period of years, the Congress has enacted considerable legislation af- 
fécting Federal construction contracts. In each instance, an issue directly 


involving the public interest was apparent. A few examples will serve for illus- 
tration. 

1. Davis-Bacon Act: This law was considered necessary by the Congress in 
the public interest in order to protect the proper rights of the workingman in 
the construction industry. It establishes a floor for wage rates below which 
employers may not go in the performance of construction work for the Federal 
Government. This legally established floor is eminently fair. It is the prevail- 
ing rate in the locality of the work as determined by the Secretary of Labor 
for each classification of mechanics and laborers employed in construction. 

2. The Copeland (Antikickback) Act: The law makes it illegal for any con- 
tractor or supervisor engaged in Federal construction work to demand or re- 
ceive a kickback from the wages of the mechanics and laborers whom he em- 
ploys. The Congress properly decided to protect the workingman in his full 
enjoyment in the wages he receives. 
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Similarly, a third illustration is the Miller Act: 


This law requires the posting of bonds by a contractor seeking Government 
construction contracts to insure payment of just claims and to insure complete 
and satisfactory performance under the contract. In the public interest, the 
Congress properly decided to protect public funds from being spent unnecessarily 
through improper performance or nonperformance of contractors. 

These are only a few examples to illustrate the manner by which previous 
Congresses have enacted legislation to protect the Federal Government and the 
interest of the public in connection with Government construction contracts. 

The proposed bill, however, is clothed with no such broad public interest. It is 
actively and almost solely supported by specialty groups of contractors who seek 


only to promote their own interest against those of others, including the Govern- 
ment and the public itself. 


That concludes the quotation. 

In conclusion, Mr. Chairman, for the following reasons, our belief 
that the requirement for listing subcontractors ‘and the restrictions 
upon employment of substitute subcontractors would needlessly in- 
crease the cost of Government construction work, and our conviction 
that the proposed regulations would tend to create rather than elimi- 
nate disputes involving all participants in Government construction 
work, and, finally, our concern that this bill will reverse the trend of 
past legislation, which has always sought to protect the public interest, 
we request respectfully that this bill be defeated. 

The CHarrmMan. Well now, may I say this 

Mr. Horxstra. Yes, sir. 

The Cuarrman. When I sponsored this bill, I was ns sponsoring 
the subcontractors, the general contractors. I do not think any single 
member of the 16 or 18 members who sponsored it were doing that. 

We were trying to do the same thing we had done for the worker, 
for the material furnisher, and various others, trying to protect the 
public interest. 

Mr. Horxsrra. I am not questioning the motives at all, Mr. 
Chairman. 

The Cuatrman. I know, and [ still think it does. 

I have heard all the testimony, and I also well remember when every 


single one of those acts were in here, the contractors were in here 
fighting them. 


Mr. Hoexsrra. Is that right ? 

The Cuatrman. That is right. If you do not believe it, go to the 
Archives. 

There has always been a fight by general contractors every time one 
of these bills was submitted. You could protect the worker, but the 
general public interest is the protection of the taxpayer, and the big 
thing that worries me, has always worried me, is when you get a low- 
cost bidder on a subcontract, my experience has always been that the 
contract is, as we used to say, skinned. You would get gyp work on 
the materiel that goes into it because that is the only place you would 
cut it. You cannot cut the labor costs; you cannot cut the transporta- 
tion costs; but you can take 1-2-4 cement mix, cut it to 1-4-8, but you 
do not get a piece of concrete that will stand up: But it does cut the 
cost a whole lot, particularly if the sand and gravel are right close. 

You can cut down on the size of the wiring, something like that, and 
on installation; you can cut down on a whole lot of things, and you 
have just got to check every inch of it. 

Mr. Hoekstra. I recognize that. 
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The Cuarrman. And talking about the administrative costs of this, 
of checking the reliability of the contract and subcontract, it is rela- 
tively small compared to the minute inspection that is necessary to 
get the contract completely carried out in accordance with the specifica- 
tions laid down. 

Mr. Hoekstra. Yes. 

The Cuatrman. As I said previously this morning, I had an official 
in this morning asking that some law be passed requiring architects, 
architect-engineers, to be more specific and complete in their specifica- 
tions. Evidently that man has run into some troubles on that line, 
just as I have, where they do a slipshod job, such as they would not 
dare to do if they are working for private industry. But they feel they 
can get by with it from the public. Off the record. 

( Discussion off the record.) 

The CHarrmMan. Let us take about a 4-minute recess—are you 
through ? 

Mr. Hoekstra. I have finished ; yes, sir. 

The CuatrmMan. I have one of my colleagues who is out here and I 
have to talk with him for 3 or 4 minutes, and then Mr. Glassie, you are 
the next witness, 

Mr. Horxsrra. Thank you. 

(A short recess. ) 

The CuatrMan. Allright. Let us come to order again. 


STATEMENT OF HENRY GLASSIE, OF WEAVER & GLASSIE, 
ATTORNEYS, WASHINGTON, D. C. 


Mr. Guasstz. Mr. Chairman, my name is Henry H. Glassie. I am 
an attorney in Washington, a member of the firm of Weaver & Glassie. 
Our firm is general counsel for the National Electric Contractors 
Association. 

We also do or have done special work for the National Association 
of Plumbing Contractors and other specialty contracting groups. We 
likewise represent a lot of other segments of the real-estate and con- 
tracting industry, including owners, general contractors, prime con- 
tractors with the Government, firms in contract disputes with the Gov- 
ernment, brokers, mortgage banking institutions, insurance companies, 
and banks, so that from the legal side we have some familiarity with 
the contracting procedures in use on Government work and private 
work. 

Before I go into the points that I originally intended to take up, I 
would like to refer to a point Mr. Smith discussed here just a few min- 
utes ago. That is the question of the success or failure of the so-called 
California listing statute. 

Mr. Smith expressed his personal opinion that this listing provision 
had cost the State of California money. I would like to say, however, 
and you are familiar with the fact that you addressed a letter to the 
Governor of California, and a reply came from the Department of 
Public Works dated May 9, 1955, in which they stated that, with the 
exception of highway work, they either require a listing of all subcon- 
tractors or take separate bids for mechanical specialty work. 

The Cuairman. I believe I did not just select California. 

Mr. Guassiez. No, sir. 
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The Cuarrman. I believe I wrote to every State that had a law gov- 
erning the question of contractors and public work. 

Mr. Guasste. Well, I understand you sent the letter to a number of 
States. 

The CuarrMan. I also addressed a letter to a number of the large 
industrial companies who are doing a lot of construction work, and 
from most of them I got a response. 

Mr. Guasster. Yes, sir. 

Well, I just wanted to refer to the fact that the response from the 
Government of California stated that in their opinion the listing 
statute saved them money and reduced costs of construction, quite con- 
trary to the opinion of this individual contractor who, on the basis of 
no evidence, suggested otherwise. 

Along that same line, in discussing this matter about 10 days ago 
with former Commissioner of Public Buildings, W. E. Reynolds, as 
to whether such a procedure would save money, Mr. Reynolds stated 
that he thought possibly the most informative thinking in that regard 
would be to get information from the State of California. I just 
thought it worth while to mention that for the record that the respon- 
sible officials of the State of California believe the procedure has 
saved them money since we had this casual observation to the con- 
trary by Mr. Smith. 

The next point I would like to mention, Mr. Chairman, is the sug- 
gestion made by the Department of the Army and the Atomic Energy 
Commission that section 2 (g) of the bill might create contractuai 
relationships between the Government and the subcontractors or might 
dilute the general contractor’s responsibility for the work of his sub- 
contractors. 

I think there is very little in this point. As a practical matter sec- 
tion 6 of the general conditions of every Corps of Engineers’ con- 
tract, printed provisions, now specify that the Government may 
approve or disapprove subcontractors. No one has ever suggested 
that creates legal difficulties. 

Section 7-203.8 of the armed services procurement regulation makes 
a provision for approval of subcontractors. Nobody ever suggested 
that created legal difficulty. 

The Atomic Energy Commission has parallel provisions. 

The standard form of commercial construction contract provides 
the owner may approve or disapprove subcontractors. Such a clause 
may be found in section 36 of the American Institute of Architects 
standard form of construction contract. 

An authoritative work on the legal construction of such contracts, 
Parker and Adams, states at page 52 of the 1954 edition that no 
contractual liability is created by such a provision. 

The Cuarrman. Mr. Glassie, I think it has been admitted here today 
that the United States Government has the right to do that if they 
want to. The purpose of this in the bill is to require it. 

I have found that permission does not get compliance. I remember 
an instance during the war when transport of 011 up to the coast was 
dangerous. I helped to make a survey of the possibilities of bringing 
the oil in barges up the Mississippi River and the Ohio, and we dis- 
covered it was not only feasible but would save in transportation costs. 
It so happened that we had some five agencies of Government each 
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one of which had the power to go ahead and build up that barge sys- 
tem, but none of them had a direct mandate. The President said to 
his Cabinet, “Go ahead and build those barges and the necessary tow 
boats.” The first barge was launched in Tennessee in 1946, as I recol- 
lect it, I know it was several months after the war terminated. Why, 
because there was not a single one of those agencies that had the 
responsibility. 

This legislation would make the agency involved a responsible 
authority. 

Mr. Guasste. Yes, sir. 

I was talking about the position of two government agencies, that 
section 2 (g), requiring permission for changing subcontractors might 
cause legal difficulties. I just wanted to explain the reason why I 
think there is nothing in that point. There are a number of cases on 
it which so hold, including a recent case of Schultz v. Gund, found in 
19 Southern 2d, but we don’t really have to spend too much time—— 

The CHatrMan. Could you give us the exact citation of the cases, 
Mr. Glassie, for the record ¢ 

Mr. Guasstr. 19 Southern 2d, 682. 

The Cuatmrman. Do you have any other cases along that line? 

Mr. Guasste. I do not have them with me. 

The Cuarrman. I wonder if you could furnish that for the record? 

Mr. Guasste. Yes, sir. I think, however, that that difficulty is ob- 
viated or could be obviated to anybody’s satisfaction, even the most 
timid, by a slight revision of section 4 (b). 

I diseussed this yesterday with Mr. Parks, in the legal department 
of the Atomic Energy Commission, and we agreed on some language 
which he said, in his opinion, would obviate that problem, and I would 
like to submit this language for the record, if I may. 

The Cuatrman. Go ahead. 

Mr. Guasste. This involves a change on page 4, line 1; to delete the 
word “approved,” and substitute in lieu thereof the word “permitted.” 

Then we substitute the following language for section 4 (b), page 
6, lines 11 through 16: 


Acceptance by an executive agency of a bid or statement or statement of a 
prime contractor setting forth the name of a proposed contractor, or awarding 
a contract to such prime contractor after such acceptance, or permitting or deny- 
ing the substitution of a contractor in accordance with the provisions of section 
2 (g) shall not be construed to be approval or acceptance by the executive agency 
of the United States Government of any contractor named or substituted or to 
relieve the prime contractor of any responsibility for performance of the contract. 

Mr. Chairman, I think that change, which I have also discussed 
with Mr. Collins, would obviate the Army and Atomic Energy sugges- 
tion that section 2 (g) might cause legal difficulties. The opinion that 
it would so obviate that problem is concurred in by Mr. Parks of the 
Atomic Energy Commission. 

The next point I would like to mention, sir, is the question that 
arose in the discussion last week as to what would happen if a general 
contractor failed to name his subcontractors in accordance with the 
bill. 

I believe the answer to that is the contractor failing to name his sub- 
contractors would not be submitting a responsive bid, and the bid 
should be ignored. 

That has been so held in Massachusetts, under the Massachusetts 
listing statute, by the Supreme Court of Appeals in Massachusetts in 
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two recent cases, and I can give you the citation; also by the Mary- 
land courts with respect to the Maryland listing machinery. — 

I presume there might be some room for administrative discretion 
if there was a minor oversight, where one name was omitted or an in- 
complete name given or something of that sort occurred. But if the 
prime contractor did not list the subcontractors in the categories as 
specified, he simply would not be submitting a responsive bid, and it 
would be thrown out. 

I think that is the law on the subject. But you asked that question, 
and the witness at that time was unable to give you any law on the 
subject. 

The CuHarrMan. I raised that question at that time because there 
are other cases in which a prime contractor was required to submit, 
for example, a sample of the product he was going to produce, or 
samples of the materials or words describing materials; and when he 
failed to do that, in a few agencies they had given him a certain lim- 
ited time to fill the discrepancy. But it had been held by the legai 
staffs that that was not required; that they could throw the bid out 
on that one point alone; and it seems to me this would come within 
that same category. 

Mr. Guasstz. Would you like the Massachusetts case citations? If 
they would be helpful for the record, I will put that in. 

The Cuatrman. Wherever you can, because I would like to turn 
it over to our professional staff to analyze the testimony. 

Mr. Guasstz. The cases are Gifford v. Commissioner of Public 
Health (328 Mass. 608, 105, Northeastern (2d) 476); and Hast Side 
Construction Company v. Town of Adams (108 Northeastern (2d) 
659). 

I have a copy of the Maryland opinion I have referred to. 

The Cuarrman. I would like to have the citation. 

Mr. Guasste. I do not have the reporter citation but will file a com- 
plete copy of the opinion in Marling v. Board of Education (2a). 

The CHarrman. Could you give us the citation this time on the 
California statute as found in the California Code, as well as the Mas- 
sachusetts statute as found in the Massachusetts Code? 

Mr. Cotiins. Mr. Chairman, we do have the California statute in 
the record. 

(The Maryland opinion referred to is on file with the committee.) 

The Cuatrman. All right. 

Could you give us the Massachusetts statute ? 

Mr. Guasste. I believe the Massachusetts statute is in the record. It 
was appended to the letter you received from Harvard University, in 
full, and I believe, therefore, it is in the record. 

Mr. Coturns. That is right. 

Mr. Guasste. I do not know the number of it at the moment. 

The administrative agency witnesses stated last Wednesday that the 
additional administrative burden they spoke of would be only in con- 
nection with change of subcontractors under section 2 (g). All the 
witnesses stated there was no other administrative burden of a conse- 
quential nature involved. 

I think it might be worth while to point out that in the bidding sys- 
tem established under this bill there would be very few instances of 
such a change, and where there was a change it would normally result 
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in a direct saving in the contract cost to the Government, which cer- 
tainly should more than compensate the Government for the trivial 
paperwork in making the change. 

The next point, if I may skip about a little bit to cover these points, 
is the suggestion by some that this is a bill that is for the benefit of 
specialty contractors and discriminates against other groups. _ 

Sir, we feel that that is a basic misunderstanding of the bill, and 
certainly it was not intended by the authors to benefit any particular 
group or to discriminate against anybody else, and it is not primarily 
involved with anybody’s morals. 

I am sure the morals of general contractors are just as high as the 
morals of most people or anybody else. 

The bill is not for or against anybody, as we see it, Mr. Chairman. 
It is to improve the contracting procedures of the Federal Government. 

There is a very difficult situation surrounding the subcontracting of 
mechanical work. This arises from its high cost and complexity, the 
fact that the variations in construction costs are largely attributable 
to a great variation in its cost, the fact that the specialty contractors, 
with the exception of the 20 Mr. Hoekstra spoke for, are unable to 
-aleulate mechanical specialty work, the fact that the cost of estimat- 
ing it is very high, and the fact that the general contractor must base 
his bid on these costly mechanical sub-bids. For these reasons the 
mechanical subcontractors hesitate to bid where their bids will be 
shopped. 

This background has resulted in a situation that unless an owner in- 
sists on a bidding procedure whereby the low final price for mechani- 
cal work is determined before the prime bid goes in and reflected in 
the prime bid, he is simply not getting the right price on his prime bid. 

This became apparent to big industrial concerns, particularly in the 
postwar expansion program. The letter you have from Westinghouse 
describes that very well. When they were going to go into an expan- 
sion program involving many hundreds of millions of dollars, at pres- 
ent cost of construction, they wanted a new look at their procedures to 
make sure that they were getting the right price; and they found the 
answer was to make sure that the mechanical work had the right price, 
and that they got the benefit of that price. 

A listing provision accomplishes this. Without a listing provision 
or some other similar procedure, you do not get enough bids or the fina] 
price for the benefit of the owner. 

I do not believe it is accurate to say. that such a system is used by 
most of private industry, but it is used by most of private industry that 
has really had a problem of major heavy construction in the postwar 
period ; and I think that is borne out by your correspondence. 

We have put in the record a great deal of evidence that the Govern- 
ment is not getting enough subbids, and not getting advantage of the 
final price. 

You may recall, you asked General Tulley what his evidence was on 
that point. I had a busy day yesterday, and I had occasion to dis- 
cuss this with General Tulley; and he told me, which is perfectly ob- 
vious, that because of their system, the Army does not know, and has 
no way of knowing, whether it is getting enough subbids or not. 

This is in accordance with his statement at page 253 of the record. 
But we do know—we think we know, and we think we can prove it— 
not only by the statements of literally dozens of mechanical specialty 
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subcontractors, but by the results of the poll of the 300 largest me- 
chanical specialty subcontractors in a questionnaire form, total results 
of which are available to this committee. Further, I think the proof 
of this can come right from the mouths of the witnesses of the Asso- 
ciated General Contractors of America. 

The AGC witnesses today took the tack that they were getting 
plenty of subbids. But I would like to read into the record what they 
said in previous years. 

I have here six statements taken from the record of hearings on 
S. 2907, in the 82d Congress, and S. 848, in the 83d Congress, made by 
witnesses opposing that legislation on behalf of the Associated Gen- 
eral Contractors. I will put these in the record, but I think it might 
be illuminating to read a couple of them. 

Mr. Harold S. Crain, of Crain & Denbo, said, and I quote: 

We bid on some warehouses at Cherry Point the other day. The job ran a 
million and a half dollars. We did not get but 2 mechanical subbids on the job, 
and most of them came in within 2 hours of the time for putting in bids at the 
Charleston, S. C., which necessitated our analyzing those bids and wiring 
Charleston. 

The Cuarrman. When was that testimony given ? 

Mr. Guasste. That was given on S. 2907. 

The Cuarrman. What year was that ? 

Mr. Guasstr. 1952. 

The CHatrMan. 1952. 

Mr. Guassre. Continuing to quote Mr. Crain 

Now, another feature that you may not be familiar with is that we receive 
sometimes very few subbids on certain mechanical-specialty items. The job I 
spoke about at Cherry Point the other day, we only got two. Those two subbids 


ran in the neighborhood of $300,000. I mean each. That is quite a bit of work. 


And it looks like more subcontractors would have been interested in the job 
than that. 


But that experience has multiplied, letting after letting. We only get 2 or 3. 
It is very seldom that we get 4 or 5. 

The next witness for AGC to mention this subject was Mr. Martin K. 
Eby, who said : 


This proposed bill does not take into consideration that oftentimes on large 
projects there may not be over one bid on mechanical work. 


Mr. A. E. Budell testified—these are all AGC witnesses opposing 
the bill : 


Under present conditions— 
Iam quoting— 


a general contractor often has difficulty in obtaining more than 2 or possibly 3 
bids on a mechanical trade before bid time. 

Mr. Frederick W. Mast said, “In some instances, sufficient subbids 
are not available.” 

Mr. J. D. Tuller said: 


In some cases, the general contractor may have no subbid at all, or at least none 
that he considers satisfactory * * *. 

Mr. Smith suggested just now that he got plenty of bids, but I be- 
lieve the testimony of previous years of the AGC witnesses substanti- 
ates completely the position taken by the witnesses last Wednesday 
that there was a very thin number of mechanical specialty subbids, 
and in the poll which we conducted of the 300 largest electrical sub- 
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contractors, 93.3 percent of those not customarily submitting subbids in 
Federal works said their reason was the prevalance of bid shopping. 
(The extracts previously referred to follow :) 


Drrect EVIDENCE From GENERAL CONTRACTORS THAT COMPETITION 
For Sussips Is Too THIN 


The first six of the appended quotations are taken from the statements made by 
twenty-odd general contractors before the Judiciary Committee in 1952 and 1953 
in opposition to listing legislation. The seventh is from a statement of a gen- 
eral contractor in support of the bill. 


Extract from statement of Harold S. Crain, president of Crain & Denbo, Inc., 
Durham, N. C. (hearings on 8S. 2907, 82d Cong., 2d sess., pp. 173-174) 


“* * * We bid on some warehouses at Cherry Point the other day. The job 
ran a million and a half dollars. We did not get but two mechanical subbids on 
the job, and most of them came in within 2 hours of the time for putting in 
bids at Charleston, 8S. C., which necessitated our analyzing those bids and wiring 
Charleston. 

“* * * Now, another feature that you may not be familiar with is that we re- 
ceive sometimes very few subbids on certain mechanical-specialty items. The 
job I spoke about at Cherry Point the other day, we only got two. Those two 
subbids ran in the neighborhood of $300,000. I mean each. That is quite a bit 
of work. And it looks like more subcontractors would have been interested in 
the job than that. 

“But that experience has multiplied, letting after letting. We only get 2 or 3. 
It is very seldom that we get 4 or 5.” 


Extract from statement of Martin K. Eby, president of Martin K. Eby Construc- 
tion Co., Inc., Wichita, Kans. (hearings on 8. 2907, 82d Cong., 2d sess., p. 226) 


“(2) This proposed bill does not take into consideration that oftentimes on 
large projects there may not be over one bid on mechanical work. * * *” 


Extract from statement of Dunbar N. Chambers, president of Farnsworth & 
Chambers Co., Inc., Houston, Tex. (hearings on S. 2907, 82d Cong., 2d sess., 
pp. 218-219) 


“* * * One of these is the Veterans’ Administration hospital in Shreveport, 
La., in recent years. There was no mechanical bid received, and the general 
contractor submitted his own. He was way out of line. The Government finally 
awarded it without the mechanical part, and they had to take separate bids later. 

“Then there is the situation created when a general contractor receives only 
one mechanical bid and does not know if he has a safe or unsafe figure to submit. 
And just within the last month we were low bidders on the Ochsner Foundation 
Hospital in New Orleans, a $4 million project. I canvassed the mechanical 
subcontractors before the job went in, and there were four that indicated they 
would have bids in New Orleans. About an hour before the bid, we had only 
received one. There were two other mechanical contractors from out of the city 
that did bid, but their price was way out of line.” 


Extract from statement of A. EZ. Budell, president of Industrial Engineering 
Co., New York, N. Y. (hearings on S. 2907, 82d Cong., 2d sess., pp. 213-214) 


“Under present conditions, a general contractor often has difficulty in obtain- 
ing more than 2 or possibly 3 bids on a mechanical trade before bid time. * * *” 


Extract from statement of Frederick W. Mast, Jens Oleson € Sons Construction 
Co., Waterloo, Iowa (hearings on 8. 2907, 82d Cong., 2d sess., p. 183) 


“* * * In some instances, sufficient subbids are not available. I might ex- 
plain that. I mean they are not available on time. We find that the subbiders, 
some of them, are coming in and some of them are not coming in. * * *” 
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Ecvtract from statement of J. D. Tuller, president of the Tuller Construction Co., 
Red Bank, N. J. (hearings on 8S. 2907, 82d Cony., 2d sess., p. 216) 


“* * * In some cases, the general contractor may have no subbbid at all, or 
at least none that he considers satisfactory, and he must take the best estimate 
or educated guess that he can.” 


Extract from statement of Richard G. Nussmeyer, general contractor, Evansville, 
Ind. (hearings on S. 848, 83d Cong., 1st sess., pp. 74-75) 


“First the prevalence of bid shopping results in the general contractor fre- 
quently not being able to get enough mechanical subbids to be sure he is secur- 
ing the lowest price for his electrical, heating, piping, and other mechanical 
installations which form a large part of the total cost. Moreover, mechanical 
subcontractors are very apt not to give their absolute lowest bid where they 


fear bid shopping may be indulged in.” 

Mr. Guasste. Moreover, in this same connection, while General 
Tulley said he did not know whether the Corps of Engineers was 
getting enough subbids or not, we have a letter from the Secretary 
of the Army Stevens to the Small Business Committee, of the House, 
dated July 28, 1953, which was made available to us, in which he 
states : 


There is also some indication that engineer prime contractors have not had 
access to a sufficiently wide circle of subcontracts. 


Apparently, the Army was somewhat disturbed about that prob- 
lem in 1953. 

I submit a copy of the letter for the record. 

The Cuatrman. That will go in. 

(The document referred to follows :) 


DEPARTMENT OF THE ARMY, 
Washington 25, D. C., July 28, 1953. 
Hon. WILLIAM §S. HILt, 

Chairman, Select Committee on Small Business, 

House of Representatives. 


Dear Mr. HILL: This is in further reply to your letter of May 7 concerning 
the matter of furnishing to trade organizations advance notices and invitations 
for bids in connection with construction work. 

As Mr. Richard Lennihan wrote you in his letter of March 27, this subject is 
dealt with by section 2-202 of the Armed Services Procurement Regulation—a 
defensewide regulation which applies equally to Army, Navy, and Air Force. 
That section of the regulation was based primarily on the policy considerations 
set forth in Mr. Lennihan’s letter, of which the primary factor was the cost 
and heavy administrative burden of reproducing and mailing large amounts 
of information to numerous persons, companies, agencies and associations, many 
of which may have little or no interest in the data received in a particular mail- 
ing. Incidentally, Mr. Lennihan, as an official of the Munitions Board, was 
stating the policies of the Defense Establishment as a whole, and not simply 
those of the Army. 

You will be interested to learn, however, that for some months past the Army 
has been making a study of the desirability of some change in policies enunci- 
ated by the Armed Services Procurement Regulation insofar as the construction 
industry is concerned, and it has recently been determined, based upon the 
recommendations of the Chief of Engineers and the Assistant Chief of Staff, 
G—4, that a deviation from the provisions of the Armed Services Procurement 
Regulation should be made in the case of the construction industry because of 
special factors existing in that industry. Principal among those factors are 
the following: 

1. In the case of a substantial number of construction projects let in recent 
years, the number of firms bidding for prime construction contracts has been un- 
satisfactorily low. There are indications that the low number of bidders has 
been due, at least in some instances, to insufficiently wide dissemination of 
‘information concerning forthcoming construction jobs. There is also some in- 
dication that Engineer prime contractors have not had access to 4 sufficiently 
wide circle of subcontractors. 
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2. The construction industry is characterized by a large number of widely 
scattered small business concerns, most of which work as subcontractors. 

3. The cost of duplicating, or otherwise obtaining plans and specifications by 
potential subcontractors in the construction field is very high and frequently 
cannot be met by small business concerns whose participation in the Army 
construction program it is in the interest of the Government to encourage. 

Based upon the determinations which I have referred to, the Assistant Chief 
of Staff, G-4 has ordered a deviation from the provisions of the Armed Serv- 
ices Procurement Regulation by directive to the Chief of Engineers, the sub- 
stantial portion of which reads as follows: 

“In order to disseminate procurement information pertaining to construc- 
tion projects, procurement activities are hereby authorized to mail advance 
notices and invitations for bids to Trade Associations, Trade Publications and 
others concerned with the construction industry (1) who request such informa- 
tion and who maintain regular facilities for inspection thereof free of charge, 
for the benefit of interested parties, and (2) who are determined by the con- 
tracting officer to be of considerable assistance in disseminating bid information 
to the construction industry and others having a direct interest in the bidding. 

“Invitations for bids and advance notices may be mailed to those bona fide 
and recognized trade asssociations or trade publications who are primarily con- 
cerned with the various elements of the construction industry, but such bona fiide 
trade organizations or publications shall not include those of the type whose 
activities are confined to the publication and distribution of information on a 
subscription basis. 

“ASPR 2-202.3 provides for the advance release of procurement information ; 
however, there can be no advance release of procurement information to a 
single bidder or publication which may be prejudicial to the interest of other 
potential bidders or publications.” 

I trust that the foregoing information fully answers all of the questions 
which you had in mind. However, if you have any further questions, please 
do not hesitate to apprise me of them. 

Sincerely yours, 


Rosert T. STEVENS, 
Secretary of the Army. 


Mr. Guasstr. I think our most impressive specific example of that 


was given in Mr. Clayton’s testimony. Obviously, it is only one case, 
but with this corroborating evidence it seems to me very important. 

The Corps of Engineers took two bids on the same day in the same 
town on comparable jobs. Where they took direct bids from the elec- 
trical contractors, that is when there would be no bid shopping; and 
they got 32 bids, and the lowest is $112,000 less than the Government 
estimate for the job—over 30 percent less. Now, Mr. Rooney testify- 
ing for A. G. C. says that his evidence on that indicates that on the 
other job where the bids were taken through general contractors there 
were eight bids. Our other informant says there were three bids. 

Frankly, I am not able to say whether the figure 3 or the figure 8 
is correct, but I think in either case the illustration is just as valid, 
as compared with the 32. : 

I might say that General Tulley and Mr. Derry of AEC were both 
very frank in suggesting in their testimony that if it were true that 
the Government was not getting enough mechanical subbids, then 
clearly the Government needed such a statute as this. 

Mr. Chairman, I would like to suggest that the evidence is over- 
whelming from all sides that the Government is not getting the 
benefit of enough subbids on mechanical specialty work. 

I hate to take too much time, but if you have it, sir, I would like 
to cover a couple of other specific points. 
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To go back to the California situation, Mr. Smith implied in his 
testimony that the California statute was not now acceptable to the 
industry. 

I wlonid iike to submit for the committee files a booklet by the Con- 
struction Industry Legislative Council of the California State Build- 
ers Exchange. It seems to be undated, but I believe it was issued in 
January 1955, warmly endorsing listing legislation. 

The Cuarrman. That will be placed in the committee files. 

(The document referred to is on file with the committee.) 

Mr. Guassie. I would also like to suggest that the California State 
Builders Exchange which, I am informed, includes many of the large 
general contractors in California, adopted a formal resolution Octo- 
ber 17, 1953, approving S. 848, or endorsing S. 848, and I would like 
to put that in the record, if I may. 

The Cuarmman. That will go in the record. 

(The document referred to follows :) 


RESOLUTION ON FEDERAL CONSTRUCTION CONTRACT ACT 


Whereas there is under consideration in the 88d Congress of the United States 
a bill known as the Federal Construction Contract Act (S. 848 and similar House 
bills) ; and 

Whereas the purpose of this bill is to eliminate or reduce shopping, peddling, 
and renegotiation of subcontractors’ bids in connection with Federal construction 
work and is similar in purpose to the California subcontractors listing law; and 

Whereas S. 848 has received favorable recommendation of the Senate and 
House Judiciary Committees and will be eligible for consideration on the floor of 
both Houses at the second session of the 83d Congress; and 

Whereas the California State Builders Exchange has consistently supported 
procedures and methods which would assure uniform and fair conditions of bid- 
ding for all bidders: Now, therefore, be it 

Resolved, That the delegates assembled at the 29th Annual Convention of the 
California State Builders Exchange urge favorable action by the Senate and the 
House of Representatives on Senate bill 848; and be it further 

Resolved, That copies of this resolution be sent to the members of the California 
delegation in the Senate and the House of Representatives. 

(Adopted by the California State Builders Exchange at its 29th Annual Con- 
vention on October 17, 1953, at Yosemite National Park.) 


Mr. Guasste. A question which was discussed at some length was 
whether this bill would curb bid shopping before the award of con- 
tract and, obviously, it cannot do so completely. 

It is also obvious that it is just as unethical to bid shop before the 
award as it is afterwards, but it is not the same economic problem. 

Before the award of contract, the subcontractor and the prime con- 
tractor stand on an equal footing in that the prime contractor still 
needs the subbids. 

After the award, the prime contractor has a monopoly, and such a 
practice is a clear unfair trade practice, more than a matter of ethics. 

The CuarrMan. But don’t we get into this: If we intervene prior 
to the letting of the contract, we are then stepping into and governing 
private industrial methods? 

Mr. Guasstz. Yes. 

The Cuairman. Whereas if we only step in after the contract is let, 
we are then going ahead and putting up certain requisites in the con- 


tract itself. We are only exercising, shall we call it, an owner’s pre- 
rogative. 
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Mr. Guasstr. Yes, sir; that is correct. The Federal Government’s 
interest as an owner and purchaser of real estate is in the practice after 
the act of award. 

The Carrman. Or in the terms under which a contract shall have 
been awarded. 

Mr. Guasste. And the Government would, in effect, be interfering 
with private business to go into the situation before the award. The 
owner’s interest here is to see that the subcontracts are negotiated and 
are finalized, and the final price agreed upon before the price is quoted 
tohim. That is his interest as an owner. 

Therefore, his interest as an owner is to see that there is no shopping 
after the award. 

Another point that was raised was the question of bid bonds. I 
believe Mr. Rooney and one of the other witnesses, Mr. Moyer, sug- 
gested or complained that the subcontractors do not submit bonds with 
their subbids. Of course, that is entirely up to the general contractor. 

He can get bids any way you want them. If the general contractor 
asks for bid bonds he can get bid bonds. Mr. Herzberg discussed that 
at some length last Wednesday. 

For my clients, the National Electrical Contractors Association, if 
this bill should be amended to say that the subcontractors must neces- 
sarily submit bonds, we would be perfectly happy to have it. Our 
membership is quite willing, perfectly willing, to submit bonds. 

We think that provision would be unnecessary, and it is a matter to- 
tally within the control of the general contractor; so is this question 
of when he gets the bids. 

The general contractor can advertise and say, “I want my bids 48 
hours before the general opening, and I want them in writing,” and 
if he couples that with a statement, “I will disclose the amounts and 
award a contract to the low bidder if I am successful,” he will get 
bids at the time he specifies. He will get so many that they will come 
out of his ears. 

The CuarrmMan. Mr. Glassie, I want to ask you this question: 

On that question of bid bonds, up until a contract is let that is 
within the discretion, as I see it, of the prime contractor. 

Now, isn’t there a slight difference in there between the prime con- 
tractor and the United States Government ? 

Mr. Guassre. Well, the prime contractor is at an advantage over 
the Government in that he can reject the low bid and choose a bid of 
a person he knows is responsible, while the Government has to take the 
low bid, provided he demonstrates financial responsibility. 

The CHatrman. And he can do that logically, responsibly, and 
honestly, if he feels the low bidder is not responsible. 

Mr. Guasste. Well, there is certainly nothing in this bill that would 
compel the prime contractor to take the low subbidder, although it 
would seem to me that some of Mr. Moyer’s arguments were predi- 
cated on an assumption that he had that the prime contractor would 
so be required. Certainly I would not read it that way. 

This question of alternate bids does not seem to be to present any 


great problem. It is true the Government frequently asks for alter- 
nate bids. 
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I have drawn up papers in response to such requests, for alternates, 
sometimes three or four or five, and I am sure on rare occasions more 
than that. 

But that only requires a prime contractor to say on alternate No. | 
Ace Plumbing Co.; alternate No. 2, Deuce Plumbing Co. It only 
requires one more line of a typewriter. It does not seem to me to be 
any insurmountable difficulty. 

The CHairman. They do not list the amount of the bid, but only the 
name of the bidder they want to accept ? 

Mr. Grassie. That is right; and if he wants to accept different names 
under different alternates or combinations of alternates, he only has to 
so state. 

Another question that came up was what can be done with industry 
cooperation on this problem. 

Naturally, the Electrical Contractors Association welcomes any 
cooperation and appreciates any efforts the Associated General Con- 
tractors make. But, frankly, such efforts are illusory. 

No sanctions on a violator of a code of ethics are permitted under 
our antitrust laws. The Antitrust Division has been more than active 
in every case in which any such effort has been made, to enforce or 
even persuade contractors that they must bid in a certain way or they 
must not do something in connection with a bid or that they must not 
disclose their bids or some such thing. 

We would love to cooperate, but we are not interested in going to 
jail; and cooperation would not solve the problem for the Federal 
Government anyway. The Federal Government’s interest as an owner 
is in getting the right price and in getting its construction contracting 
procedures in order, getting them on an up-to-date modern basis, and 
not an archaic basis as at present. 

There is a natural inclination on the part of Government officials 
and contractors, too, I suppose, not to change their procedures. But 
I think the picture that these general contractors make of their present 
situation is not a lovely one. 

The process they describe of bids coming in on the telephone in 
the last 5 minutes, and some of the general contractors we have done 
work for have installed telephones in their automobiles so they can 
take bids on the way to the opening, that is no good for them. ° It is 
chaotic, a senseless way of doing business; and this type of legisla- 
tion will enable them to go on a . businesslike basis, know what their 
prices are going to be; know w hat the final price is for their major 
subcontract work before they put in a bid to the Government. I think 
they are going to like it when they get off the bed of nails. 

By the same token, the Government bureaus have a natural inclina- 
tion to move slowly. 

The Cuairman, In the vernacular of the service, to pass the buck. 

Mr. Guassiz. Very much so, sir. 

But this is not a brand new thing. You have your correspondence 
there with Mr. Henry Ford and from Dow Chemical and from Mon- 
santo Chemical, and General Electric, and Republic Aviation and all 
these companies that have found this listing provision saves them 
money, and they are willing to state it saves them money. 
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I do not suggest that the Government be the first by whom the new 
is tried, but they do not have to be the last by whom the old is cast 
aside, if I may misquote Shakespeare. 

Mr. Chairman, that is all I have. I have gone over it pretty briefly, 
I would like to mention one other thing, sir. 

You mentioned the city of Baltimore giving 

The CuarrMan. That is the board of education ? 

Mr. Guasstr. It was the board of education. My recollection was 
it was the county of Baltimore, which is a different organization. 
The Board of Education of Baltimore County gave a statement. 

The Cuarrman. Maryland has sort of county rights. 

Mr. Guasste. Well, lama resident of Maryland. 

It was the county of Baltimore that adopted a listing provision for 
their terrific postwar school-expansion program, and gave the infor- 
mation in 1953 that their tentative conclusions were their overall sav- 
ings were 10 percent for schools and school facilities on which they 
required a listing of the principal mechanical specialty subcontractors. 
That is my recollection, at least. 

The CuHatrMan. You may remember when Senator Saltonstall ap- 
peared, as a former Governor of Massachusetts, on the Massachusetts 
listing, and his statement about the effects in Massachusetts. 

Mr. Guassiz. Yes, sir. I am trying to get the name correctly, the 
Massachusetts—it is something like Building Trades Employers Asso- 
ciation, which includes both general contractors and subcontractors, 
endorsed S. 848 last session. 

I believe one of the witnesses referred to an article in the Con- 
structor Magazine of AGC for November 1954, indicating the Massa- 
cliusetts statute was working very well and to the satisfaction of the 
veneral contractors there. I may be reading too much into that article, 
but it was a pretty favorable one toward the Massachusetts statute. 

The Cuatrrman. Any questions? 

Mr. Cotuins. Yes, Mr. Chairman. I want to raise one matter. 

General Tulley promised the committee at the hearing on May 12 
that he would provide the committee with further detailed informa- 
tion concerning bid shopping and its effect on competition in order 
to support or refute the percentage figure mentioned, and in order to 
determine what effect any such practices might have upon competition 
in the field of mechanical subcontractors, as it is concerned with Corps 
of Engineers’ contracting in particular, a detailed survey of field 
offices was undertaken. 

Now, this letter came up today from the Department of Defense, 
and I would like to read the closing paragraph, and Mr. Glassie maybe 
would have a comment for us for the record : : 

The results of this survey are reflected by the attached tabulation of the 
individual replies received from the 32 field offices. Based upon the survey, 
it would seem that Corps of Engineers’ experience does not support anything 
remotely approaching the 75 percent nonparticipation statements. It would 
also indicate that any lack of competition is not due to nonparticipation because 
of bid shopping but is attributed to both prime and subcontractor’s interest in 
construction projects for private industry in preference to Federal construction. 

Mr. Guassiz. Well, my only comment on that—I do not want to take 
issue with General Tulley—but it is self-evident that a contracting 
agency that takes prime bids and does not get any listing of subcon- 
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tractors has no way of knowing whether there were many or few 
subbids in any case or all cases; and, General Tulley testified so last 
Wednesday that he did not know. He told me, and I am sure that 
he would not mind being quoted, as late as yesterday morning, that 
he had no way of knowing whether he was getting a lot of subcontract 
bids or not. He said he could, of course, get an expression of opinion 
from his field offices, and I assume that is what he refers to, that that 
is the opinion of his field offices. 

But I am saying that the opinion of his field offices is based on abso- 
lutely nothing but a guess while we have put in statistics and state- 
ments which, I think, speak for themselves, including the statements 
of the general contractor witnesses for AGC admitting they are not 
getting enough subbids. 

Mr. Cotuins. Mr. Chairman, could we make this enclosure a part 
of the record ? 

The CHairMAN. Yes; we will make that a part of the record. 

(The documents referred to follow :) 


DEPARTMENT OF THE ARMY, 
Washington D. C., May 18, 1955. 
Hon. HARLEY L. KILGORE, 
Committee on the Judiciary, 
United States Senate 


DeaR Mr. CHAIRMAN: During the hearings on S. 1644, a bill to prescribe 
policy and procedure in connection with construction contracts made by execu- 
tive agencies, and for other purposes, statements were made by witnesses to the 
effect that 75 percent of the mechanical specialty contractors refused to bid on 
Federal construction projects because prime contractors habitually engaged in 
the practice of bid-peddling or bid-shopping. In the course of Brigadier General 
Tulley’s testimony on May 12, 1955, and at the suggestion of Senator McClellan 
and others, General Tulley promised to provide the committee with further de- 
tailed information concerning bid-shopping and its effects on competition. In 
order to support or refute the percentage figure mentioned above and in 
order to determine what effect any such practices might have upon competition 
in the field of mechanical subcontractors, as it is concerned with Corps of En- 
gineers’ contracting in particular, a detailed survey of field offices was under- 
taken. 

The following five questions were submitted to 31 district engineers and 1 
division engineer having jurisdiction over military construction assgned the 
Corps of Engineers in the United States and Alaska: 

(a) During the past 6 months, have the individual districts within vour Divi- 
sion had any experience concerning the reluctance of mechanical contractors to 
participate because of bid-shopping practices? 

(b) Any reluctance on the part of other subcontractors to participate because 
of the bid-shopping practices? 

(c) Is there any evidence to support the 75 percent figure? 

(d) What, if any, other percentage is considered appropriate? If there is no 
evidence of reluctance, so state. 

(e) Is the Corps of Engineers from a district engineer’s standpoint suffering 
from lack of competition in the field of mechanical specialty contractors? 

The results of this survey are reflected by the attached tabulation of the indi- 
vidual replies received from the 32 field offices. Based upon the survey, it would 
seem that Corps of Engineers’ experience does not support anything remotely 
approaching the 75 percent nonparticipation statements. It would also indicate 
that any lack of competition is not due to nonparticipation because of bid shop- 
ping but is attributed to both prime and subcontractor’s interest in construction 
projects for private industry in preference to Federal construction. 

Also attached is a supplemental statement dealing with the problems of award- 
ing several prime contracts for any one construction. 

Sincerely, 
C. J. HAvCK, Jr. 
Brigadier General, GS 
Chief of Legislative Liaison. 
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OFFICE OF THE CHIEF OF ENGINEERS—MILITARY CONSTRUCTION 


DISTRICT WIDE SURVEY—BID SHOPPING PRACTICES—-FEDERAL CONSTRUCTION CONTRACT 
ACT OF 1955—BILL 8S. 1644 


Specific questions submitted to each district 

(a) During the past 6 months or more have the individual districts within your 
division had any experience concerning the reluctance of mechanical contractors 
to participate because of bid shopping practices? 

(b) Any reluctance on the part of other subcontractors to participate because 
of the bid shopping practices? 

(c) Is there any evidence to support the 75 percent figure? 

(d) What other percentage, if any, is considered appropriate? If there is 
no evidence of reluctance to participate, so state. 

(e) Is the Corps of Engineers from a district engineer’s standpoint suffering 
from lack of competition in the field of mechanical specialty contractors? 
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SUPPLEMENTAL STATEMENT, DEPARTMENT OF DEFENSE, 8S. 1644 


Aside from objections raised by the Department of Defense to other sections of 
the bill, section 2d which provides that no part of the bill should be construed to 
forbid or prevent any executive agency from awarding several separate or prime 
lump-sum construction contracts for any one construction project, leads to the 
possibility that should S. 1644 become a law it may be extended to require that 
separate contracts be awarded for mechanical specialty work. 

The Department of Defense is opposed to the principle of awarding several 
prime contracts for any one construction project, including contracts for mechan- 
ical specialty work, wherever the work contemplated comprises a single facility 
or group of integrated facilities. 

Experience has shown that where projects have been bid on the basis of several 
separate items of work as well as a single overall bid, the latter, in a great ma- 
jority of instances, was less than the lowest combination of separate bids. Dur- 
ing 1947, 1948, and 1949 in connection with the Veterans’ Administration hospital 
construction program in which the Corps of Engineers participated, 32 projects 
were set up for receiving separate bids for major specialties as well as overall 
bids. This procedure was adopted to attract more bidders and to reduce the in- 
dividual contract risks, both in amount and time, because of the unsettled con- 
ditions with respect to material supply and labor wage rates. 

Under such conditions, contractors were reluctant to offer lump-sum bids on 
large projects which would extend over a relatively long construction period with- 
out including large contingency items in their bids and it was thought that more 
favorable bids would be obtained by requesting bids on separate schedules. Of 
the 32 projects heretofore mentioned, however, only 6 were awarded on the basis 
of separate bids. Further, during half of the 3-year period, the latter part of 1948 
and all of 1949, the low overall bids were less in all instances than the aggregate 
of the lowest combinations of separate bids. This procedure was therefore dis- 
continued. 

Where several prime contracts are awarded on the same construction project 
involving simultaneous operations of the several prime contractors, numerous 
claims result for actual or alleged interference of one contractor with another. 
Since each contractor has a prime contract with the Government, a large amount 
of administrative effort is required to resolve these claims. Attached is a supple- 
mental statement concerning S. 848, 88d Congress, which delineates specific in- 
stances of claims made by separate contractors because of interference on the 
part of another contractor. Other administrative matters are complicated be- 
eause each of the many contract administrative requirements imposed by law 
and regulation which must be accomplished separately for each prime contract 
in force. Separate and distinct contract files must be maintained, all of which 
adds to the cost of contract administration, and while the exact amount of the 
increase in Government costs is not available, it is considered to be appreciable. 
A further factor which cannot be ignored is the increased planning, supervision, 
and coordinating load which falls upon the contracting officer and his perma- 
nent staff by virtue of his being required to assume those functions which under 
current policy fall to the general contractor. 





SUPPLEMENTAL STATEMENT Re 848, 83p CONGRESS 


1. The specialty contractors’ organizations now sponsoring S. 848, in the past, 
sought to have the Corps of Engineers advertise specialty work on a prime con- 
tract basis rather than let the contract to a general contractor. As an experi- 
ment, this was done on several projects of the Veterans’ Administration hospital 
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program under the jurisdiction of the Corps of Engineers. Inasmuch as there 
were many prime contractors to coordinate on a job and since there were more 
organizations to deal with, claims under such contracts correspondingly increased. 
The following are examples of this situation : 

(a) At the Veterans’ Administration hospital, Albany, N. Y., some 15 contracts 
were entered into for a $17 million job. These contracts were for the construc- 
tion of the main building, plumbing, structural, refrigeration, electrical work, 
ete. The Harris Structural Steel Co., Inc., one of the contractors, claimed addi- 
tional compensation, through the contracting officer, for delays not attributable 
to its own operations. Such delays were caused by other Government contrac- 
tors who failed to complete the site preparation, excavation, storm sewers, and 
excavation for foundations and driving of piles, as scheduled. The claim was 
denied by the contracting officer but upheld by the Engineer Board of Contract 
Appeals to the extent of $6,245. The Board felt that this was an equitable 
adjustment of the added costs incurred by the claimant for delays caused by 
other contractors. 

(b) The Fleisher Pngineering & Construction Co. was awarded a contract to 
construct the main hospital building, Veterans’ Administration hospital project, 
Buffalo, N. Y. (excluding, inter alia, structural steel erection), in accordance 
with drawings and specifications made a part of the contract. The Government 
awarded a contract for the erection of structural steel in the main building to 
another contractor. The contract for the erection of the structural steel carried 
a completion date of December 28, 1947. The erection of such steel, however, 
was not completed until July 6, 1948. Here again was an example of lack of 
coordination which became an administrative burden on the Government since 
the Fleisher Engineering & Construction Co. brought claim for damages due to 
such delay. Although the Engineer Board of Contract Appeals denied the claim 
on the procedural point that the change order executed by the contracting officer 
was never approved by higher authority, as required, the Government was put 
to a heavy administrative cost and expense caused by the lack of coordination 
between two contractors. 

(c) A contract for the construction of the main hospital building, Veterans’ 
Administration hospital project, Erie, Pa., was awarded to J. Slotnik Co. Inde- 
pendent contracts for certain excluded services (plumbing, heating, electrical, 
landscaping) were awarded by the Government to others. A controversy arose 
between the Government and the contractor as to whether the contractor was re- 
sponsible for draining water from a subbasement or whether such responsibility 
should have been that of the plumbing contractor. It was held that although the 
appellant in this case was responsible for its work until accepted, it did not 
appear that this responsibility would be enlarged to cover conditions intentionally 
and affirmatively brought about by the Government in its operations with others 
in the area. The subsurface drainage system was clearly set forth in the con- 
tract specifications. The component operating parts of this system were to be 
installed by the plumbing contractor. This situation again emphasizes the feasi- 
bility of placing all such work under a general contractor rather than several 
prime contractors. 

(d) The firm of Merritt-Chapman & Scott Corp. was awarded a lump-sum con- 
tract in the amount of $7,674,968 for the construction of the main hospital build- 
ing of the Veterans’ Administration at Wilkes-Barre, Pa. Since the Government 
let, by separate contract, the mechanical, electrical, and several other specialty 
items, a question arose as to whether Merritt-Chapman & Scott or Frank A. 
McBride Co. was responsible for the installation of grille work. Although the 
Board of Contract Appeals finally decided that the appellant was responsible for 
the installation of such grilles, much time and expense was expended by the Gov- 
ernment in having to arbitrate this matter. Such would not have been necessary 
had such specialty items been included as a subcontract under a general 
contractor. 

2. The above-referenced remark in General Tulley’s statement concerning the 
necessity for having the prime contractor solely responsible as to the selection of 
subcontractors is amply borne out by the few examples set forth herein. A more 
exhaustive search could be made to include many other instances where the Gov- 
ernment is placed in a position of having to decide the relative merits of the 
claims of two or more Government contractors. By requiring the Government to 
approve subcontractors it has been the contention of the Department of Defense 
that the Government is slowly working itself into a position that by being respon- 
sible for the selection of subcontractors, it will become responsible for acts of 
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such subcontractors which might delay the principal contractor in his operations. 
This point was brought out in the hearing merely to emphasize the possibility 
of the administrative expense which might be incurred due to the assumption by 


and control of the Government of functions ordinarily performed by prime 
contractors. 


Mr. Cotuins. Mr. Chairman, we have received additional letters 
from concerns in response to your letter. 


The Cuarrman. They will be made a part of the record, also. 
(The documents referred to follow :) 


WESTINGHOUSE ELeEctTRIC Corp. 
Pittsburgh, Pa., May 10, 1955. 
Subject: Federal construction contract bill, S. 1644. 
Hon. Hartey M. Kinaore, 
Chairman, Committee of the Judiciary, 
United States Senate, Washington, D. C. 


Deak SENATOR Ki~corE: We are more than pleased to furnish any available 
information that will be helpful to you and your committee. I heartily endorse 
your efforts to establish a procedure under which the Federal Government will 
let its construction contracts in the most efficient and businesslike manner. 

At the present time, it is our general practice to follow the third alternate 
method listed on the first page of your letter of April 28, although we have used 
all of these methods in the past, and may in the future should conditions justify 
a change. In fact, our invitation letter to prospective prime contractors on lump- 
sum major construction projects contains a paragraph reading as follows: 

“Owner will take bids on the electrical and mechanical work and general con- 
tractor is not to solicit bids on this work. After the successful bidders for this 
work have been selected by the owner, it will be the responsibility of the general 
contractor to place the subcontracts with the respective electrical and mechanical 
contractors selected by the owner and coordinate their work as part of his con- 
tract responsibilities. Contractor’s charge for this service, if any, must be in- 
cluded in his total lump-sum quotation.” 

We favor taking separate bids for the major categories of mechanical and 
electrical work. After the end of World War II we at Westinghouse launched 
an expansion program, and in the space of a very few years we spent nearly 
$150 million for new facilities. During this time, we developed a small but highly 
skilled group of technical people in our headquarters works engineering group 
equipped for basic planning, establishing criteria for building programs, speci- 
fying mechanical and electrical facilities and qualifying contractors. More re- 
cently we have spent nearly $300 million on new facilities and have developed 
through this kind of experience considerable skill in estimating costs of all types 
of construction work. We also feel that our special knowledge of electrical and 
mechanical equipment puts us in a good position to evaluate the ability of poten- 
tial subcontractors, and to estimate costs on which some of our prime contracts 
are negotiated. 

In addition, we build in many locations where local contractors for electrical 
anc mechanical work are not as well qualified or as fully organized to undertake 
large plant-construction jobs as we might wish. For this reason, it is desirable 
for Westinghouse as the owner to deal directly with these people, or to qualify 
national firms better equipped to handle our work. 

Even though we take separate bids on the major subcontracts, we feel that it is 
necessary to have a prime contractor responsible for the entire project. Our 
technical group at headquarters is primarily a planning, specifying and estimat- 
ing group, rather than a typical contractor’s organization. So we expect the 
prime contractor to assume full responsibility for the entire project ; to plan and 
coordinate construction schedules; to exercise general supervision of his own 
forces, as well as subcontractors; and to assume the responsibility for seeing that 
the completed facility meets our requirements and detailed specifications. 

To summarize briefly, we normally use method 3 for these reasons : 

(a) To assure ourselves that responsible subcontractors will be engaged who 
are quaified to do high quality work, using high quality materials. 

(b) To assure ourselves that there will be active competition for subcontract 
work. 

(c) To secure the lowest prices from subcontractors commensurate with our 
quality requirements. 
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(d@) To assure ourselves that major subcontractors can meet Westinghouse’s 
construction standards for quality and performance. 

(e) To take full advantage of our specialized knowledge of electrical and me- 
chanical equipment. 

I shall be happy to furnish any further information concerning our construc- 
tion procurement program if you feel it will be helpful. 

Sincerely yours, 
yWILYM A. PRICE, 
President. 


MONSANTO CHEMICAL Co., 


St. Louis 4, Mo., May 12, 1955. 
Hon. HARLEY M. K1Incore, 


Senate Office Building, 
Washington 25, D.C. 


DEAR SENATOR KILGORE: This is to acknowledge your letter of April 28, concern- 
ing the Federal construction contract bill. Your questions, which appear highly 
appropriate, have been passed on to our engineering department and I would like 
to give you their comments: 

In the past Monsanto has let contracts under schemes similar to items 2 and 4 
as outlined in your letter. Additionally we have let major prime contracts speci- 
fying that the prime contractor shall take bids for certain subcontracts for which 
Monsanto, as owner, shall have the right of approval. Our reasons for using 
these methods of letting contracts correspond closely to items (b) through (f) 
of your letter. With respect to reason (a), it has never been Monsanto’s rigid 
practice to accept the lowest total cost. We feel this to be a very bad criterion 
for letting a contract. We do assure, however, that we get the lowest competitive 
price to the equivalent specifications. Further, we never allow a bid to be made 


by a contractor or subcontractor who, for other business reasons, would not be 
acceptable regardless of price. 

In comment, we feel that the Judiciary Committee, in recommending that 
method 4 be used, should specify the inclusion of a statement by the bidding 
prime contractor as to the reasons for the naming of the principal subcontractors 
that are to be used and whether or not competitive bidding was a factor in their 


selection. 


Finally it has been a long time since Monsanto has been able to use a lump-sum 
contracting method on a major construction job. Because of timing and other 
considerations, most of our major contracts in the last few years have been let on 
a cost-plus-a-fixed-fee or on a guaranteed maximum basis. 


It is my hope that the above comments will be useful to you and your 
committee. 


Sincerely, 
CHARLES ALLEN THOMAS. 


UNITED STATES RUBBER CoO. 
New York 20, N. Y., May 12, 1955. 
Hon. Har Ley M. KIneore, 

Chairman, Committee on the Judiciary, United States Senate 
Senate Office Building, Washington, D.C. 


Deak Sie: Your letter of April 28 to Mr. H. B. Humphreys, Jr., has been 
referred to me for reply since in our company this department is responsible 
for negotiation of major construction contracts. 

Our normal practice on large projects is to use a prime contractor and to 
specify in the contract that the contractor shall not sublet any part of the work 
without our prior written approval. The requirement for such approval gives 
us ample opportunity to approve subcontractors’ bids, or to revise or amplify 
the list of bidders. 

In special circumstances our bid solicitations to prime contractors specify the 
subcontractors from whom bids are to be obtained on given segments of the work. 

The standard contract forms used by the United States Rubber Co. also 
reserve to us the right to let other contracts in connection with the work under 
the prime contract; thus allowing complete freedom of action where it serves 
the best interest of our company to handle portions of the work on separate 
and independent contracts. 

It is felt that, by the above means, complete control is maintained over the 
selection and use of subcontractors, and that our company is thus in a position 
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to assure itself of active competition, proper bid evaluation, and the lowest price 
commensurate with the required quality. 

While control of subcontractors by these policies has worked well for us, it 
does not necessarily follow that control of subcontractors by Federal agencies 
under the provisions of S. 1644 would benefit the taxpayer. In our company, 
we have a tight administration through relatively few people. Control in a 
group of farflung Government agencies is a different problem. Good prime 
contractors might do a better job. 

While we are happy to answer your questions as they relate to our company, 
we do not wish this letter to be interpreted as taking any position on S. 1644 
either for or against. 

Very truly yours, 
S. W. MacKeEnzir, 
Director of Purchases. 


OFFICE OF THE GOVERNOR, 
Springfield, May 11, 1955. 
Hon. HARLEY M. KILgore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DeaR SENATOR KixeorE: This will acknowledge your letter of April 28 in- 
quiring about the procedure followed in Illinois with reference to letting lump- 
sum contracts. 

The division of architecture and engineering in the State of Illinois lets 
separate direct contracts for each of the major categories of work, namely: 
(1) General work, (2) plumbing work, (3) heating and ventilating work, (4) 
electrical work, and (5) pipe covering. This is the method as covered in item 2 
of your letter. 

Incidentally, we very seldom let work under a general contract in Illinois 
which includes the mechanical work unless the mechanical work is a very small 
item, relatively speaking. It is the opinion of the division that this method of 
bidding assures us of the lowest total cost as in this way competitive bids are 
obtained from all of the trades in a separate manner. It also gives the division 
more control over the separately let contracts because of the fact that all the 
trades must submit all of the materials for approval directly to that office in 
order that their quality be approved and for checking whether or not the ma- 
terials submitted for approval are in accordance with the specified materials. 

Hoping the above information will be helpful in your study of the procedure 
to be followed by the Federal Government in letting construction contracts, I am 


Sincerely yours, 
WILtiaAM G. STRATTON, 


Governor. 


— 


STaTE oF SouTH CAROLINA, 
EXECUTIVE OFFICE, 
Columbia, May 25, 1955. 


Hon. HARLEY M. KILGORE, 
United States Senator, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KILGoRE: In reply to your letter of April 28, I will state that 
South Carolina has no general law prescribing details of contract procedure. The 
law does require competitive bids for public construction but the agency re- 
sponsible for construction has considerable latitude in determining details. 

For the last 4 years South Carolina has been engaged in an extensive school 
building program. Although contracts are let by school districts, a State agency, 
the State educational finance commission, allots State funds and exercises gen- 
eral supervision over the building program. 

In 1951, when this program was begun, the commission adopted the policy 
of requiring prime contractors to specify in their bids the names of the princi- 
pal subcontractors. This is in accordance with the provision of your bill, S. 1644. 

This action was taken after a study was made which indicated that the policy 
of making the prime contractor responsible for the total construction project 
is more economical. 
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Anoher reason is that such a plan places responsibility definitely in 1 individual, 

the prime contractor, who is covered by a 100 percent performance bond. From 

an administrative point of view it is more efficient to use this procedure. 
Sincerely yours, 

GEORGE BELL TIMMERMAN, Jr. 


THE Bupp Co., 
Philadelphia 32, Pa., May 18, 1955. 
Hon. HARLEY M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR SENATOR KiILGorE: Your letter of April 28, has been referred to me for an 
answer. Iam sorry that I have been away from my desk for the past 3 weeks; 
however, I hope this will be in time to help you with your work. 

At The Budd Co., our policy on contracts for major buildings and facilities is 
as follows: 

No. 1. If there is sufficient time to obtain complete plans and specifications, 
the total construction contract is let to the prime conracor, who is low bidder on 
the job. It is required that they specify their principal subcontractors. I would 
like to point out that the prime contractors, who bid on the jobs, are selected and, 
in most cases, will range in number, anywhere from 4 to 7, maximum. 

No. 2. Where speed of construction, as well as cost, is required, the following 
procedure is used : 

A grading contract is let, separately, by The Budd Co., to the low bidder of a 
selected list of 4 to 7 grading contractors. The same procedure is followed in 
letting a subcontract for the foundations and for the structural steel erection. 
At this point, bids are taken from a prime contractor to cover the architectural, 
mechanical, and elecrical work. In each case, the prime contractor is asked to 
specify his principal subcontractors. 

The reason for this procedure is that work can be started in the field while the 
architect is finishing his plans and specifications for the balance of the work. 

We have adopted the above policy, in order to assure competitive pricing and 
by selecting the contractors, who are asked to bid on the jobs, we assure our- 
selves also of quality work. 

We believe that where speed of construction is required, we obtain as low cost 
as possible, consistent with the time required, to finish construction ; however, we 
believe, in all cases, the lowest cost and highest quality jobs can be obtained, 
if complete plans and specifications are available before bids are requested. 

If there is any further information that would be of help, please do not 
hesistate to advise me. 

Very truly yours, 
FRrepric E. Late, 
Assistant to Vice President (Manufacturing). 


VANDERBILT UNIVERSITY, 
OFFICE OF THE CHANCELLOR, 
Nashville 5, Tenn., May 18, 1955. 

Senator HarLeEy M. KILeoreE, 

Senate Office Building, Washington, D. C. 


Dear SENATOR KingorE: You wrote me on April 28 inquiring as to who at Van- 
derbilt University handles its construction contracts. I asked our superintend- 
ent of buildings and grounds to prepare a reply to this, and I enclose herewith 
his reply to my inquiry. 

I hope this is not too late to be of some assistance to you. 

Yours sincerly, 
HARVIE BRANSCOMB. 
VANDERBILT UNIVERSITY, 


Nashville 5, Tenn., May 9, 1955. 
Dr. HARvIE BRANSCOMB, 


Chancellor, Kirkland Hall, Vanderbilt University. 


Dear Dr. BRanscoms: This is in reply to your inquiry concerning Senator Kil- 
gore’s letter which is returned herewith, subject, the “Federal Construction Con- 
tract Act of 1955,” S. 1644. 

During the past thirty-odd years, Vanderbilt University has used each of the 
4 listed methods of letting lump-sum contracts. Since World War II, we have 
normally used method No. 8. 
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Method No. 4 is certainly an improvement over No.1. We believe that methods 
No. 2 and No. 8 are each superior to No. 4. We would not normally consider No. 
2 unless (a) the total cost should exceed $3 million or (b) the cost of the me- 
chanical trades should reach an unusualy high proportion of the total cost of 
the project. 

The reasons for our practice in letting lump-sum contracts are well stated in 
paragraph 2 on page 2 of the Senator’s letter. All of the reasons (@) through (e) 
affected our decisions. 

Many prime contractors oppose methods No. 2, No. 3, and No. 4 but we believe 
that each of these will, to a considerable extent, eliminate the vicious practice 
of repeddling the subcontracts by a prime contractor after he has received a con- 
tract. The practice of repeddling puts more profit into the pockets of the prime 
contractor to the disadvantage of the owner of the project. We believe that all 
principal subcontractors should be named whether they are in the building trades, 
for instance, masonry, roofing, concrete, tile, plaster, etc., or the mechanical 
trades. There is no doubt that this will achieve the aims stated in paragraph 
3, page 2, of the Senator’s letter. 

Trusting that this reply meets your needs and approval, I am 

Yours very truly, 


E. BE. BRYAN. 


ALLIS-CHALMERS MANUFACTURING Co., 


Milwaukee 1, Wis., May 20, 1955. 
The Honorable HARLEY M. KILGore, 


The United States Senate, Washington 25, D.C. 

Dear SENATOR Kixeore: It is with considerable regret that a combination of 
circumstances resulted in our failure to reply to your letter of April 28 prior 
to the stated dead line of May 12, 1955. Wesincerly apologize. 

Mr. W. A. Roberts, to whom your letter was addressed, passed away on April 
12. Subsequent organizational changes were responsible for our delay. 

Inasmuch as the hearing has already occurred, it is our asumption that com- 
ments from us would now be too late to be of any value to you. If this assump- 


tion is incorrect, please let me know accordingly and we will be very happy to 
cooperate with you. 


Very truly yours, 
Wo. A. Yost, Jr. 

Mr. Cotutns. Also, we have a letter from the Mechanical Specialty 
Contracting Industries. 

Mr. Guassie. I have acopy of it. 

Mr. Cotuins. I think that is in the first part which the reporter has. 

Mr. Guasste. You will recall, Mr. Chairman, that Senator Langer 
asked for the number of mechanical specialty contractors, and we have 
endeavored to get that together and present it in this tabulated form, 
State by State. 

The Cuatrman. All right, let the tabulation go in the record. 

Mr. Grasste. Some 87,004, according to our best count, mechanical 
specialty contractors. 

(The documents referred to follow :) 


THE LIAISON COMMITTEE OF THE MECHANICAL 
SPECIALTY CONTRACTING INDUSTRIES, 
Washington, D. C., May 16, 1955. 
Hon. Hartey M. KInaore, 


Chairman of the Senate Judiciary Committee, 
Washington, D. C. 

My Dear Mr. CHAIRMAN: Pursuant to your request made during the course of 
hearings on the Federal Construction Contract Act of 1955, S. 1644, before your 
special subcommittee on May 12, 1955, I have attached a compilation of the num- 
ber of mechanical specialty contractor firms by States. 

You will notice that the total is 87,004, including 13,478 electrical contracting 
firms; 16,159 plumbing firms; 4,379 heating contractors, and 35,387 combination 
heating, plumbing, and air-conditioning contractors, and 17,601 plumbing, heat- 
ing, and air-conditioning contractors that are not specifically classified. 
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The electrical-contractor tabulation is based on the actual count revealed by 
the industry pension plan which includes all union-employing contractors plus 
our own tabulation of contractors employing nonunion workers. These are what 
we call employing contractors as against self-employed mechanics. If the self- 
employed mechanic is counted—and no accurate count exists because they are 
a self-employed mechanic 1 day and an employee the next—the total might be 
as much as 20,000 or even more. However, the vast majority of the 13,478 listed 
are small contractors, being 1 to 3 man shops. 

Of the total number of heating, piping, plumbing, and air-conditioning con- 
tractors—73,526, the 17,601 listed as unclassified are very small operators, doing 
business intermittently in small towns and in rural areas. Most of the substan- 
tial plumbing and heating contractors are combination firms listed in the fourth 
column, totaling 35,387. 

I trust that this will give the committee some helpful information. 

Very truly yours, 
Grorce B. Roscor, Secretary. 


Vechanical specialty contracting companies by States (electrical, plumbing. 
heating, and air-conditioning contractors) 


Electrical Plumbing Heating Plumbing 


contractors | contractors | contractors | #94 heating | Unclassified 
contractors 


State 


Alabama bas Jdsewes ¢ | 14 | 354 | 
Co Sa ee ee : | 4 138 
ASRONOOS ~ - .. oni os- ee ae 11 | 259 
oe ee NotWencd ‘ 7 70 , 605 
Colorado. - --- Bie ait : 20 | 299 
Connecticut _- | , 106 426 
Delaware..-_-..--- 2 — f 13 163 
District of Columbia- - - ‘ f 26 293 
Florida ‘ wi | 325 | : 14 659 
Georgia.-.-.....-- a 14 325 
Idaho. _._.- miwrans 76 56 15 138 
Piles 2000S. 512 | , 367 
Indiana soe caak ES 3! 303 | , O81 
Iowa. _- ii iG Shc nie x 302 | 55 , 052 | 
Kansas__-- tives ese | 175 | 491 | 
Kentucky- ; , 32 | 128 ) 363 | 
Q 95 | 339 
ch tanked 212 | , 277 
eRe a eetnde 4 | 484 ¢ 541 | 
Massachusetts___- Be ,121 a 395 
Michigan _--_ -- s ll f 414 | 24 ,ore 
Minnesota__-_- seb pie in. 316 324 j 817 
M ississippi- - - dc ical 9 | 94 | 285 
Missouri peat e was 299 95 820 
Montana A 3 | 60 5 193 
ae ig ea lt wl 2 279 : 523 | 
Nevada... ‘he Shey 83 | 31 | 61 | 
New Hampshire. -_----- 7 199 ‘ 258 | 
New Jersey .. ..--- 577 | 2 , 857 | 
oe, ee, 41 143 
New York oa 36 3, 604 , 958 
North Carolina _____- ; ae 2 291 2 403 | 
North Dakota —- 27 | 25 7 168 
Ohio obi 668 , 803 
pobariach apnea 36 115 343 | 
{ 6 180 306 
Pennsylvania.____- : ¢ 194 3, 506 
Rhode Island eee 194 f 261 
South Carolina. ---_- econ { 170 174 
South Dakota--------- : Bi 57 | 28 | 195 | 
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561 
104 | 
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Washington bsSa 594 183 33 
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Lo, eee etalon | 346 365 221 | 
W yoming.---___- Jet aes aes 54 20 | 6 
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Summary 
Mieetwtent. nile 2. ee a ES a 13, 478 
POuriblbe oie he ea eee ele tse 6 oa ea 16, 159 
Witte 5 2 A SE BE Oh SS ESS Buea 4, 379 
Plombine and Meatitie. 22.608). Savess ese ees 35, 387 
Wacesifies joie el ee a a eo 17, 601 
Total. oo ek ee a a a ee 7, 004 


Mr. Cottins. Also a resolution adopted by the Fort Worth Electri- 
cal Contractors Association in favor of S. 1644. 

The Cuatrman. That will go in the record. 

(The document referred to follows :) 


RESOLUTION ON FEDERAL CONSTRUCTION ACT OF 1955 


The Federal Construction Contract Act of 1955 (S. 1644) introduced by 17 
leading Senators is sound, progressive legislation intended to bring Federal pro- 
cedures in the procurement of the increasingly important mechanical specialty 
contracting services into conformity with modern methods widely used by prudent 
private investors. It is intended, and is effectively phrased, to finalize the bidding 
on the mechanical specialty work in a manner that finality is achieved on the 
prime contract. 

This approach will result in lower and better calculated prices for such work 
and will tend to a very material degree to eliminate many of the unfair trade 
practices and unethical tactics, including those of bid shopping and bid peddling, 
carried on in a clandestine manner to the detriment of the public who pays the 
bill and to the enrichment of the chiseling element in the construction industry : 
therefore be it 

Resolved, That the Fifth National Electrical Contractors Association District 
Council of Chapters, representing the officers and managers of all NECA chapters 
in the seven States of Texas, Kansas, Oklahoma, Arkansas, Louisiana, Arizona 
and New Mexico, strongly endorse S. 1644 and call on their representatives in 
the Senate and the House to support and work diligently to the end that this 
good legislation be enacted in law promptly by this Congress. 

Adopted May 10, 1955, Fort Worth, Tex. 

Haroup J. HL, 
Vice President, District Five, 
National Electrical Contractors Association, and Chairman of the Council. 


Mr. Cottins. What is your judgment, Mr. Chairman, with respect 
to keeping the record open for any supplemental statements ? 

The Cuarrman. Let us keep the record open until next Monday for 
supplemental statements. i 

If there is nothing further, we will adjourn, and if anybody wants 
anything further put in the record, please write in, and we will put 
it in. 

(Whereupon, at 5:50 p. m., the committee adjourned.) 
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APPENDIX 





MEMORANDUM ON PROCEDURES FOLLOWED BY MANY OF OUR LARGEST INDUSTRIES 
in LETTING LUMP-SUM CONSTRUCTION CONTRACTS, SUBMITTED ON BEHALF OF THE 
NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 


On April 28, 1955, Senator Harley M. Kilgore, chairman of the Committee on 
the Judiciary, addressed a letter to the heads of 27 of our country’s largest com- 
panies asking them which of the following four alternate procedures they follow 
in letting lump-sum construction contracts : 


1. One contract is let to a prime contractor without any requirement that 
mechanical specialty subcontractors or other subcontractors be named or ap- 
proved—the system now used by the Federal Government ; 

2. Separate direct contracts are let by the owner for each of the major cate- 
gories of mechanical specialty work such as electrical work, plumbing work, 
and the like; 

3. Separate bids are taken by the owner for the major categories of mechanical 
specialty work with the general contractor being assigned the low subcontract 
bidder in each category ; or 

4. Prime contractors are required to specify in their bids the names of the 
principal subcontractors that they intend to use. [No. 4 is the system prescribed 
by the federal construction contract bill, S. 1644. Systems 2 and 3 are alternate 
methods of securing for the owner the benefit of the low competitive price for 
mechanical work. } 


Replies received from 26 of these companies establish clearly that the vast 
majority use either Method No. 4 requiring subcontractor listing as provided in 
S. 1644, or the alternate methods (No. 2 or 3) for accomplishing the same result, 
providing for separate contracts or separate bids for each major category of 
mechanical specialty work. 

Method No. 4, which is the subcontractor listing procedure prescribed by S. 
1644, is used by 46 percent of the companies. 

Methods No. 2 and 3, alternate systems of securing for the owner the benefit 
of the low competitive price for mechanical specialty work, are used by 31 percent 
of these companies. 

Methods No. 4, 2, and 3, are used by 77 percent of these companies. 

Method No. 1. Not one single company uses this method, which is the sys- 
tem now used by the Federal Government, without modification. Either the 
company submits to the prime contractor in advance of bidding a list of accept- 
able contractors or the company reserves the right to approve the subcontrac- 
tors prior or subsequent to the award of the contract. With such modifications 
only 23 percent of the companies follow this procedure. 

The companies to which the letter from Senator Kilgore was sent are as 
follows: 


Ford Motor Co. Westinghouse Blectric Corp. 


Colgate-Palmolive Co. 

E. I. du Pont de Nemours & Co. 
International Harvester Co. 
Socony Mobil Oil Co., Ine. 
General Electric Co. 

The Dow Chemical Co. 

Sunshine Biscuits, Ine. 
Republic Aviation Corp. 
Youngstown Sheet and Tube Co. 
The Budd Co. 

Monsanto Chemical Co. 


Minnesota Mining & Manufacturing Co. 


General Motors Corp. 


Chrysler Corp. 

Montgomery Ward 

Bethlehem Steel Corp. 

United States Steel Corp. 

Sears Roebuck & Co. 

Armstrong Cork Co. 

Public Service Electric & Gas Co. 

R. H. Macy & Co., Ine. 

Illinois Bell Telephone Co. 

Consolidated Edison Company of New 
York, Ine. 

United States Rubber Co. 
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The comments of the top officials of these great industries are so illuminating 
that typical excerpts are set forth. 


METHOD NO. 4 
(Subcontractor listing procedure prescribed by S. 1644.) 


1. Ford Motor Go., Henry Ford II, president, stated in his reply of May 4, 
1955, that: 
“* * * all of our lump-sum contracts are bid by general contractors who 
must specify the subcontractors they intend to use together with the amount 
included in their proposal for each of the individual trades.” [Method No. 4.1 
2 Colgate-Palmolive Co.: Hugh Jewett, vice president, stated in his letter 
of May 10, 1955: ; 
“Our current normal practice in letting lump-sum contracts for major build- 
ings and facilities includes requiring prime contractors to specify in their bids 
the names of the principal subcontractors they intend to use * * *” (method 
No. 4). 
8. E. I. du Pont de Nemours & Co.: G. M. Read, chief engineer, stated in his 
response of May 3, 1955: 
“We wish to advise that we operate closely in accordance with alternate 
method No. 4 on page 1, with the added provisions that we prequalify all prime 
contractors before requesting them to bid, and that we include in our ‘general 
conditions lump sum or unit price contracts involving field labor’ (terms and 
conditions of contracts), the following clause. 
“Contractor shall not subcontract work without prior written consent of 
Du Pont. Rejection by Du Pont of any proposed subcontractor shall not obligate 
Du Pont for any additional cost. If required the contractor will furnish Du Pont 
a copy of any subcontract.” 
4. International Harvester Co.: W. E. Ray, assistant manager of purchasing 
department, stated in his letter of May 3, 1955: 
“We never let a prime contract to a prime contractor without requiring the 
approval of all mechanical specialty contractors (method No. 4) * * * and we 
include the following in our specifications * * * ‘The contractor before signing 
eontract shall submit list of subcontractors to owner for approval and no sub- 
cecntract shall be awarded to contractors not acceptable to owner.’ 
“T would say that the bill as proposed by Senator Kilgore largely covers many 
of the points to which we would subscribe.” (Mr. Ray further states that 
under appropriate circumstances the company frequently uses method No. 2— 
which requires the letting of separate contracts for all major categories of work. ) 
5. Socony Mobil Oil Co., Inec.: G. S. Dunham, director in charge of manu- 
facturing, said in his letter of May 5, 1955, that his company has adopted gener- 
ally the practice of letting contracts on the basis of a guaranteed maximum 
cost, with a sharing in savings between the owner and the contractor. However, 
he stated that: 

“In the rare instances where work has been let on a lump-sum basis without 
the degree of participation by the owner’s engineers indicated above, we have 
found it desirable to determine in advance what subcontractors the prime con- 
tractor proposed to use, in order to assure ourselves of their competency” 
(method No. 4). 


6. General Electric Co.: R. L. Yowell, manager, real estate and construction 
services department, in his response of May 10, 1955, stated: 
“In the award of such contracts (for new buildings) it generally is our prac- 


tice with respect to major lump-sum or similar competitive bid projects to use 
the method described under item 4 of your letter.” 


7. The Dow Chemical Co.: W. H. Schuette, assistant to the general manager, 
in his response of May 10, 1955, stated : 

“It appears that choice No. 4, in which the prime contractors are required 
to submit their subs for approval, is the one which we prefer using.” 

8. Sunshine Biscuits, Inc.: W. W. Paddon, vice president, in his response of 
May 3, 1955, stated that during the past several years their construction con- 
tracts have been let on the basis of cost-plus-a-fixed-fee. He said, however, that: 
_ “If we were to let construction contracts to a prime contractor on a lump-sum 
basis, we would require that the principal subcontractors be named in the prime 
contract and approved by us (method 4 of your letter ).” 


9. Republic Aviation: Mundy I. Beale in his response of May 10, 1955, stated 





FEDERAL CONSTRUCTION CONTRACT ACT 225 


“Whenever we have a construction project we work with a selected group of 
general contractors, all of whom we know to be competent. We require the 
selected general contractors, before any bids are invited, to obtain our approval 
of a list of prospective subcontractors from whom bids will be asked. 


* * * * * * * 


“Our invitations to bid are given to the selected group of general contractors 
with the understanding that their bids will specify a named group of subcon- 
tractors to whom portions of the work may be sublet, this list being, of course, 
the group that we had previously checked and approved in separate conferences 
with the respective general contractors” (method No. 4). 

10. Youngstown Sheet & Tube Co.: J. L. Mauthe, president, stated in his 
reply of May 4, 1955: 

“* * * We * * * insist on knowing the names of the subcontractors before 
contracts are awarded, and if in our opinion the subcontractors do not qualify, 
or if because of reciprocal relations we prefer others than those named by the 
general contractor, we reconcile any differences of opinion before signing or 
awarding the contract. 

“The bill which you have proposed in our opinion has much merit, for un- 
doubtedly many irresponsible contractors, both prime and subcontractors, have 
undertaken work for the Government, and have failed.” 

11. The Budd Co.: Frederic E. Laig, Assistant to vice president (manufac- 
turing), in his response of May 18, 1955, stated that if there is sufficient time 
to obtain complete plans and specifications a total construction contract is let 
to a prime contractor. If speed is required separate contracts by Budd are let 
for grading, foundations and structural steel work with bids thereafter taken 
from a prime to cover architectural, mechanical and electrical work. 

In either case, he states, “the prime contractor is asked to specify his prin- 
cipal subcontractors” (method No. 4). 

12. Monsanto Chemical Co.: Charles Allen Thomas, president, in his response 
of May 12, 1955 stated: 

“Because of timing and other considerations, most of our major contracts in 
the last few vears have been let on a cost-plus-a-fixed fee or on a guaranteed 
maximum basis. 

“In the past Monsanto has let contracts under schemes similar to item 2 and 
4 in your letter.” 

METHOD No.3 


(Separate bids taken by owner for each major category of mechanical specialty 
work with low bidders assigned to general contractor ) 


1. Minnesota Mining & Manufacturing Co.: C. P. Pesek, vice president, in his 
response of May 2, 1955, stated: 

“In no case do we have the general contractor negotiate bids with the so 
called mechanical contractors, such as plumbing, heating, ventilating, air condi- 
tioning, electrical, etc., as his knowldege of these subjects is limited and be- 
cause the mechanical elements of our plants are much more important than the 
brick and mortar. We insist on selecting our own mechanical contractor and 
guiding his activities throughout with our own engineering department or out- 
side engineers who we have employed to represent us. 

“General contractors as a rule are, in a great many cases, building brokers 
who sublet most of their work to sub-contractors which is perfectly fine in the 
construction of the building. However, we do not agree that they should handle 
any of the mechanical trades. After we have awarded contracts for the me- 
chanical trades, we some times give the general contractor an additional fee 
to coordinate the timing and operations of the sub-contractors so that they will 
begin their work at the proper time and avoid confusion on the job. However, 
he does not direct nor inspect their work. 

“When we have a project where sufficient time is available for the complete 
preparation of plans and specifications and when we are not in a great rush for 
the building, we then take competitive bids among general contractors and also 
competitive bids among mechanical contractors. Again the general contractor 
has no connection with the mechanical contractors other than coordination and 
timing on the job.” 

2. General Motors: J. J. Cronin, vice president, stated in his response of 
May 9, 1955, that “* * * at the time of the award of the contract, all major 
subcontractors’ names are submitted by the general contractor and are care- 
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fully screened as to their ability to perform the work before the general con- 
tract is finally awarded.” , 

3. Westinghouse Electric Corp.: Gwilym A. Price, president, in his letter of 
May 10, 1955 stated : 

“* * * it ig our general practice to follow the third alternate method * * *.” 


METHOD NO. 2 


(Separate direct contracts let by owner for each major category of mechanical 
specialty work) 


1. Chrysler Corp.: E. Lloyd, general purchasing agent, in his response of May 
6, 1955 states that: 

“The Chrysler Corp. awards contracts for building construction in accordance 
with item 2 shown in your letter.” 

2. Montgomery Ward: John A. Barr, vice president, in his response of May 5, 
1955 states : 

“In letting lump-sum contracts for major buildings and facilities, Montgomery 
Ward & Co. follows the second alternative method * * *.” 

3. Bethlehem Steel Corp.: Paul S. Killian, vice president, in his response of 
May 10, 1955 states: 

“* #* * We usually follow alternate method 2 as described in your letter.” 

4. United States Steel Corp.: C. F. Hood, president, states in his response of 
May 10, 1955: 

“* * * it is our experience that alternate method No. 2 has been the most 
desirable method for handling our major construction projects with alternate 
method No. 3 as a second choice.” 

5. Sears Roebuck & Co.: F. B. McConnell, president, stated in his response of 
May 6, 1955: 

“Asa rule, we prefer the second method listed in your letter.” 


METHOD NO. 1 


(Contract let to prime with no requirement that mechanical specialty subcon- 
tractors be named or approved) 


NoTre.—It is significant that not one single company follows method No. 1, the 
system now used by the Federal Government, without modification. 


1. Armstrong Cork Co.: C. J. Backstrand, president, states in his letter of May 
10, 1955 : ; 

“* * * Tt is normally our practice to follow method No.1. However, the award 
of a contract on our part is predicated on the approval by us of all subcontractors, 
either prior to the start of the project or prior to the start of any phase of the 
work in which the subcontractor may be involved.” 

2. Publie Service Electric & Gas Co.: D. C. Luce, president, states in his reply 
of May 9, 1955: 

“It is our policy not to require the prime contractor to name his subcontractors 
in his bid, but we do reserve the privilege, on both lump-sum and cost-plus work, 
to approve the list of possible subcontractors before the project is awarded to the 
successful bidder.” 

3. R. H. Macey & Co., Ine.: J. B. Bryan, vice president, states in his response 
of May 6, 1955: 

“* * * Tt is our usual policy in awarding lump-sum contracts to do so on the 
basis of a variation of method No. 1 as outlined in your letter. In the instructions 
to bidders we usually list certain acceptable subcontractors and we reserve the 
right to approve of the particular subcontractors selected by the successful bidder 
on the general contract.” 

4. Illinois Bell Telephone Co.: M. W. Casad, chief engineer, in his response of 
May 10, 1955 states: 

“It is the usual practice of this company to receive construction bids on an in- 
vitation basis from a list of 6 to 10 qualified contractors. Our proposal forms fre- 
quently invite the prime contractor to specify his principal subcontractors, but 
we do not require it. 

“Instead, we retain the privilege in our basic specifications for the architect 
to approve or reject subcontractors, on the basis of their qualifications, follow- 
ing the award of the general contract. This we do to assure work by subcon- 
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tractors of known quality and experience. Actually, a substantial number have 
been used in recent years. This procedure most nearly resembles the first of the 
four alternate methods mentioned in your letter.” 

5. Consolidated Edison Company of New York, Inc.—H. R. Searing, president, 
states in his letter of May 5, 1955: 

“On smaller undertakings in which the mechanical and electrical specialties 
are incidental to the building, * * * the company frequently finds it advan- 
tageous to award on competitive bidding an overall single contract for the build- 
ing and its appurtenances. The prime contractor is required to submit the names 
of the subcontractors, if any, after the award of the prime contract, and the 
prime contractor is required not to employ any subcontractor to whom the com- 
pany objects.” (In large undertakings the company acts as general contractor and 
lets separate contracts itself. ) 

6. United States Rubber Co.—S. W. MacKenzie, director of purchases, in his 
letter of May 12, 1955 states: 

“Our normal practice on large projects is to use a prime contractor and to 
specify in the contract that the contractor shall not sublet any part of the work 
without our prior written approval. The requirement for such approval gives 
us ample opportunity to approve subcontractors’ bids or to revise or amplify the 
list of bidders. 

“In special circumstances our bid solicitations to prime contractors specify 
the subcontractors from whom bids are to be obtained on given segments of the 
work.” 


CONCLUSION 


This evidence is conclusive that the Federal Government, the largest business 
in the world, does not follow the sound business practices used by prudent private 
enterprise. 

This evidence likewise is convincing that the time has arrived when the Fed- 
eral Government should improve existing procedures and practices in connec- 
tion with construction contracts. 

Enactment of S. 1644 will establish a policy which will place Federal construc- 
tion procedures in line with the practices of prudent private owners. 


ASSOCIATED GENERAL CONTRACTORS OF MASSACHUSETTS INC. 
Boston 16, Mass., May 17, 1955. 
Mr. JAMES D. MARSHALL, 
Executive Director, A. G. C. of America, 
Washington 4, D. C. 


DEAR MR. MARSHALL: I am enclosing for your convenience copies of our Massa- 
chusetts Bidding Procedure Statute together with a memorandum prepared by 
our general counsel on the bills prior to their enactment and memoranda on 
the bills as enacted. 

It should be stated that the general contractors in this State as a whole feel 
that such legislation is not in the best interests of the public. However, this 
legislation has become quite a political football here in Massachusetts with the 
result that this past year we gave up efforts to repeal this legislation and instead 
concentrated our efforts on trying to make certain changes which would make 
it less obnoxious. 

The following observations, based upon our experience with the Massachusetts 
statute, may be applicable to the proposed Federal subcontractors legislation. 

(1) Primary evil of such legislation is that it inevitably makes the compelling 
criteria that of price irrespective of quality. This law has not prevented munici- 
palities or the State from becoming entangled with irresponsible general con- 
tractors who may be unable to satisfactorily complete the work. It has resulted 
in delays in much needed construction because of such failures and because 
general contractors in effect are compelled to use subcontractors who go in with 
the lowest price irrespective of their past performance record. 

(2) Legislation such as that now before Congress will inevitably be but a 
first step toward more restrictive legislation. In the first place, the mechanics 
of competitive bidding are such that the enforcement agencies will find it neces- 
sary to propose further regulations. The Federal Government will inevitably 
find itself taking over construction functions which have in the past been per- 
formed by the general contractor. Secondly, experience has shown that those 
subeontractor groups who are advocating such legislation will not be content 
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until they have complete separation of contracts; that is until they are free to 
perform their work without regulations as to quality or construction scheduling 
as is presently established by the general contractor. The history of collusive 
bidding practices on the part of subcontractors is not pleasant to contemplate. 

Although we understand that certain individuals—not general contractors— 
may have testified before congressional committees that Massachusetts general 
contractors are happy with the present legislation here in the State, on behalf 
of the members of the Associated General Contractors of Massachusetts I would 
like to go on record as stating categorically that such is not the case. 

We feel that the best way of settling such problems and the only satisfactory 
way is for the various segments of the industry to get together on a cooperative 
basis and adjust practices in such a way that they will best serve the public 
interest. 

Very sincerely yours, 
JoEL B. LEIGHTON, 
Executive Secretary. 


[Cnap. 609] 


An ACT providing a method of payment to certain subcontractors on contracts 
for the construction, reconstruction, altering, remodeling and repair of certain 
public works by the commonwealth or any political subdivision thereof. 


Be it enacted, etc., as follows: 


Chapter 30 of the General Laws is hereby amended by inserting after section 
39E, inserted by chapter 694 of the acts of 1951, the following section :—Section 
39F. Every contract for the construction, reconstruction, alteration, remodeling 
or repair of any public building by the commonwealth, or by any county, city, 
town, district, board, commission or other public body, and estimated to cost more 
than five thousand dollars in the case of the commonwealth, and more than one 
thousand dollars in the case of any county, city, town, district, board, commis- 
sion or other public body, shall contain the following in its entirety: Within ten 
days after the general contractor receives payment on account of a periodic esti- 
mate of the value of the work done, he shall pay to each subcontractor the sum 
contained therein for the value of said subcontractor’s work, less any amount re- 
tained therefrom by the awarding authority under the terms of the contract or in 
consequence of any legal proceedings or statutory liens, and less any amounts due 
the general contractor under said subcontracts ; not less than sixty-five nor more 
than seventy-five calendar days after a subcontractor fully completes his portion 
of the work, and payment therefor has been made to the general contractor, pay- 
ment shall be due the subcontractor and the general contractor shall pay to the 
subcontractor the entire balance due said subcontractor less the amount which 
the awarding authority determines shall be retained pending its determination 
that said portion of the work is satisfactory or in consequence of any legal pro- 
ceedings or statutory liens, and less any amounts due the general contractor under 
said subcontracts ; and, in the event the general contractor does not pay the sub- 
contractor within seventy-five calendar days the entire balance due the subcon- 
tractor on the completed work, less the aforesaid amounts, the awarding authority 
shall make out of sums payable to the general contractor on the contract direct 


payment of the entire balance due the subcontractor for the work, less the afore- 
said amounts. 


Approved June 9, 1954. 


MEMORANDUM ON CHAPTER 609, AcTs oF 1954, APPROVED JUNE 9, 1954, EFFECTIVE 
SEPTEMBER 7, 1954 


This law amends that section of chapter 30 of the General Laws of Massa- 
chusetts which deals with security for payment for labor and materials in re- 
gard to the construction and repair of public buildings, section 39. It adds a 
new section, 39F, which applies only to those contracts falling under the pro- 
visions of chapter 149, sections 44A to 44F (ch. 480, Acts of 1939). 

This section provides that each contract must contain certain provisions— 
first, that 10 days after a general contractor receives payment on account of a 
periodic estimate of the value of the work done, he shall pay to each subcon- 
tractor the sum contained therein for the subcontractor’s work, less any amount 
retained therefrom by the awarding authority under the terms of the contract 
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or in consequence of any legal proceedings or statutory liens, and less any amounts 
due the general contractor under the said contract. 

A second important provision is that not less than 65 nor more than 75 days 
after a subcontractor has fully completed his portion of the work and payment 
therefor has been made to the general contractor (these words were inserted at 
the insistence of AGC), the general contractor shall pay to the subcontractor the 
entire balance due him less any amount the awarding authority determines shall 
be retained pending its determination that the work is satisfactory or any 
amounts retained in consequence of legal proceedings or statutory liens, and less 
any amounts due the general contractor under the said subcontract. 

In the event the general contractor does not pay the subcontractor within 75 
days, the entire balance due the subcontractor on the completed work less the 
aforesaid amounts shall be paid directly by the awarding authority to the sub- 
contractor. 

As a practical matter this does not greatly change the legal rights now given 
subcontractors, but the statute does provide that these terms must be included 
in each contract under chapter 480. 

JARVIS HUNT, 
General Counsel, Associated General Contractors of Massachusetts, Inc. 


MEMORANDUM ON CHAPTER 645, Acts or 1954, APPROVED JUNE 10, 1954, EFFECTIVE 
SEPTEMBER 8, 1954 


This law drastically amends the present bidding procedure law. The following 
summary does not pretend to set forth the entire legal significance of the law. 
That can only be learned by reading the chapter in its entirety, and for your 
information a copy of the act is enclosed herewith. The following summary, 
however, gives some of the important changes made by this new law. 

Section 1 amends section 44A, chapter 149, General Laws. 

1. Note the award is now made “for the complete work.” 

2. A new clause is added in regard to eligibility: “who shall certify that he is 
able to furnish labor that can work in harmony with all other elements of labor 
employed or to be employed on the work.” Note that all that is required here is 
a certification by the bidding general contractor. It is not necessary for him to 
prove this statement to any one’s satisfaction. 

Section 2 amends section 44B of chaper 149 of the General Laws. 

1. Every bid must now be accompanied by cash or a certified check on, or a 
treasurer’s or cashier’s check issued by, a responsible bank or trust company, 
payable to the awarding authority. A certificate of deposit is no longer accept- 
able. 

2. The amount of deposit is changed from not less than 3 percent of the value 
of the proposed work to not less than 5 percent. The $100 minimum and the 
$50,000 maximum still stand. 

3. The awarding authority may no longer at its option prescribe and receive 
a bid bond in lieu of cash, certified check or certificate of deposit. 

4. All bid deposits except those of the 3 lowest responsible and eligible bidders 
shall be returned within 5 days, Sundays and holidays excluded, after the open- 
ing of proposals. Previously, this was required within 2 days. 

5. The selected general contractor must execute the contract within 5 days, 
Sundays and holidays excluded, after presentation by the awarding authority. 
Previously, it was necessary to enter into the contract within 10 days after notice 
of the award had been mailed to the contractor. Failure to execute the contract 
forfeits the bid deposit as before. 

6. New sections are included to make the same requirements apply to bid 
deposits of subcontractors designated in item two. This was not included in 
the previous law. 

Section 3 amends section 44C of chapter 149 of the General Laws. 

1. The general contractor’s bid now must include not only the names of the 
subcontractors, but also the amounts of their bids as designated in item two. 

2. Bids from general contractors must be submitted on the bid form set forth 
in 44C (G). 

3. Another new provision is that bid forms shall be completely filled in. Bids 


which are incomplete, conditional, or obscure, or which contain additions not 
called for, shall be rejected. 
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4. A major change is made in item 2, since subcontractors must be listed 
in 14 instances where “in the estimate of the awarding authority they shall ex- 
ceed $1,000.” (This was inserted at the insistence of A. G. C.) 

5. All specified subbids must be submitted on the bid form for subcontrac- 
tors as set forth in (H) of this section, which form shall be completely filled in. 
Bids which are incomplete, conditional, or obscure, or which contain additions 
not called for, shall be rejected. 

6. A new clause is inserted to cover the situation where there are no bids 
for a class of work listed in item 2 of the bid form. In this case, the genera! 
contractor shall cause the work so covered to be done by such subcontractors 
and for such sums as may be agreed upon with the awarding authority. 
(Originally, the law provided, “as may be directed by the awarding authority.” 
A. G. C. insisted this be done by agreement with the general contractor.) 

7. It should be noted that the second sentence in (D) on page 4 of the act 
speaks of “any agreement to substitute the name of a subcontractor.” This was 
so in the original act. 

The next 3 sentences, however, are new and provide for a juggling of sub- 
contractors and a final selection of the lowest bidder among the 3 lowest gen- 
eral contractors who have filed and whose bids are held by the awarding 
authority. It must be noted that since the statute speaks of “an agreement to 
substitute,” it is my opinion, following the decision of Justice Wilkins in Hast 
Side Construction Company v. Town of Adams (329 Mass. 347, 108 N. E. (2) 659), 
that the selected general contractor need not make any agreement to substitute, 
this in spite of the language in the mandatory bid form which reads, “The 
undersigned agrees that if he is selected as general contractor he will promptly 
confer with the awarding authority on the question of subbidders and that the 
awarding authority may substitute for any subbids listed above, the names and 
amounts of subbids as submitted for this work and filed with the awarding 
authority, as required by the notice to bidders, against whose standing and 
ability the undersigned makes no objection.” 

This discrepancy was called to the attention of the legislature when the bill 
was being considered but they refused to make any change in the language. It 
is still my opinion, however, that the selected general contractor need not agree 
to substitute any subcontractor he does not wish to carry. 

Be sure to read the first sentence in (D) on page 5, “If by such substitutions 
the total adjusted bid of the general contractor first selected becomes greater 
than the original total bid of the next to lowest eligible and responsible bidder, 
then the latter shall be selected and his subbidders similarly considered.” 
Notice that in this and the following sentence it would appear that substi- 
tution to lower the second or third bidder may not be made. 

8. In the original law, the subcontractors selected by substitution were noti- 
fied of their selection within 24 hours thereafter by the awarding authority. 
The new law provides they must be notified in writing of their selection within 
48 hours thereafter by the general contractor. 

9. The new law provides that the subcontractor also must execute his con- 
tract within 5 days (formerly 10) after notice of selection. 

10. Note in (G) and (H) use of the bid form in the statute is now manda- 
tory, both for general contractors and for subcontractors. 

Section 4. Section 44D of the old law remains unchanged. A new section, 
44B, is inserted which gives the power of enforcement to the Department of 
Labor and Industries. 

Section 5. Note that the act shall not apply to any contract awarded pur- 
suant to any invitation for bids issued on or before its effective date. 

In case any question arises as to an interpretation of the statute, it is recom- 
mended that you consult your own attorney on the matter. 


JARVIS Hunt, General Counsel, 
Associated General Contractors of Massachusetts, Inc. 





MEMORANDUM ON HoUSsE BILLS 2588 AND 2602 ON BEHALF OF ASSOCIATED GENERAL 
CONTRACTORS OF MASSACHUSETTS, INC. 


Although the Associated General Contractors of Massachusetts, Ine. appreciate 
the work done by the special commission relative to contracts for public-building 
projects and agree with a great many of their recommendations contained in 
House 2528, they oppose several portions of the bills based on this report as re- 
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ported by the Committee on State Administration, namely House 2588 and House 
2602. 

During the hearings held by the special commission, the Associated General 
Contractors submitted several suggestions in regard to a revision of the law. 
Some of the suggestions were accepted and included in the commission’s report. 
There are other sections of the report, however, which are very unrealistic and 
which would throw the Massachusetts bidding procedure laws into a great deal 
of confusion, give rise to a great deal of litigation, discourage reputable con- 
tractors from bidding on public projects, and increase the cost of construction 
to the commonwealth, its departments, and cities and towns. Because of the 
increased costs we feel will follow the enactment of these bills and the loss of 
quality in the building of public structures, we feel this committee should con- 
sider these bills carefully. While under House Rules No. 44 “new provisions 
shall not be added to such bills (affecting the State finances) by the Committee 
on Ways and Means unless directly connected with the financial features 
thereof,” we feel that the provisions of these bills have such direct bearing upon 
inatters affecting the State’s finances, that your committee should either amend 
these bills as suggested or give them an adverse report. 

We are very dissatisfied with the procedure in regard to the hearing of these 
bills. The special commission had no hearing on its proposed bill before report- 
ing it to the legislature. It is true that some copies of that portion of the report 
amending the bidding procedure law were sent to certain organizations. The 
printed report, however, was not available until shortly before the hearing on 
Mareh 15. Although the legislative bulletin issued March 15 listed the report, 
House 2528, no hearing date was inserted, nor was this report on the daily list for 
March 15, although similar bills dealing with this matter were listed on that date 
and some interested persons understood the report would be considered then. At 
that time I made several recommendations on behalf of the Associated General 
Contractors of Massachusetts, some of which were included in the bills reported 
by the Committee on State Administration on March 18. Some other changes 
were made, however, and many of these suggestions were not adopted in the two 
bills reported. I propose, therefore, to take these bills up separately and call to 
your attention certain objections we have to their various provisions. 


House bill 2602 


The Associated General Contractors has no objections to the amendment to 
chapter 30 of the general laws as set forth in House 2528. It seems reasonable 
that after the general contractor has been paid the contract should make pro- 
vision for payment of the subcontractor, and in line 24 of the proposed bill, page 
12, House 2528, the bill reads “and payment therefor has been made to the general 
contractor.” For some reason this was omitted in House 2602 and it is our con- 
tention that this language should be reinserted. 

It certainly is not fair to require the general contractor to pay the subcon- 
tractor before he himself has been paid, and we object strenuously to this bill 
without that provision. Lines 32 to 37 have been added to the original bill and 
leave the law in a great deal of confusion. It provides that if the general con- 
tractor does not pay the subcontractor within 75 calendar days the entire balance 
due the subcontractor, the awarding authority shall make direct payment of the 
entire balance due the subcontractor. In many cases the awarding authority 
may not have made its final determination within 75 days and therefore should 
have the right to refuse payment. This language will give rise to a multi- 
tude of legal actions. Another question arises—what is to be done in the event 
the awarding authority has already paid the general contractor and despite his 
contract, the general contractor does not pay the sub? Under this language it 
would seem that the awarding authority would have to pay twice for this portion 
of the work. Certainly this bill will greatly affect the finances of the State, 
its departments, and municipalities. 


House bill 2588 


Section 1 of House 2588 is acceptable to the Associated General Contractors 
except that there has been some doubt as to the meaning of lines 21 to 25, “ex- 
cept in the event of substitution as hereinafter required, and who shall certify 
that he is able to furnish labor that can work in harmony with all other elements 
of labor employed or to be employed on the work.” Objections have been raised 
that this portion of the bill might well cause delays and legal actions to the detri- 
ment of all parties, including the awarding authority. While we agree with the 
end to be accomplished, it is doubtful whether this language really adds anything 
to the statute aside from confusion. 
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Section 2 amends section 44B of chapter 149. It takes away the present pro- 
vision for filing a bid bond and requires the deposit of cash, certified check or 
treasurer’s or cashier’s check in the amount of not less than 5 percent of the 
value of the proposed work but in no event less than $100 nor more than $100,000. 
Any jobs of over $2 million will require a cash deposit of $100,000. Many repu- 
table general contractors will be bidding on several jobs in any month, and a pro- 
posal like this (the previous law had a limit of $50,000 and provided a bond 
might be filed in lieu of cash) would tie up a great deal of general contractor’s 
available cash. This means that only a few general contractors in the common- 
wealth could bid on this work. The smaller contractor would not have the avail- 
able cash to enter into many of these bids. This section goes on to say that after 
the proposals have been opened, all deposits shall be returned except those of the 
three lowest responsible and eligible bidders. The law then allows the awarding 
authority to hold these deposits for 30 days, or 30 days after Federal Govern- 
ment approval has been made if that is required. Thus, it is conceivable that 
$300,000 may be held up in some cases for 60 days.. At 5 percent, the interest 
on $100,000 for 60 days is nearly $1,000. Few general contractors could afford 
to have this amount of money tied up for so long, and it is suggested that the pro- 
visions of the New York law be inserted here so that after the opening of bids 
the three lowest bidders may file a bond acceptable to the awarding authority 
and thus free this cash for use in the general contractor’s business. As the pres- 
ent bill reads, competition for public works will be largely restricted to the more 
wealthy general contractors. 


It is also submitted that 30 days is too long for the awarding authority to hold 
up the award of a contract. p 

Another provision is that the bidder selected as contractor must execute the 
contract within 3 days after the presentation by the awarding authority. If 
he does not do so, he loses the amount of his bid deposit. Three days is hardly 
time enough for a general contractor to check the subcontractors, arrange for 
necessary bonds, check the provisions of the contract with his attorney, and 
execute the contract. If a contract is presented on a Friday and the head of the 


firm is out of town, it may be impossible to secure execution over the weekend, 
since nothing is said about the exclusion of Sundays and holidays in this portion 


of the bill. The original law allowed 10 days, and it is submitted that with this 
very strict provision, failure to comply with which would entail loss of a hun- 
dred thousand dollar bid deposit, many contractors would refuse to bid on public 
works. Certainly, the forfeiture provision in this bill is a very severe one. 

Lines 51 to 71 concern subcontractors and provide that they also must file 
deposits of 5 percent of the work, with a minimum of $100 and a maximum of 
$100,000. While few subcontractors would be forced to file deposits of $100,000, 
all of them would have to file deposits of $100. Since section 3 provides that all 
subcontractors named in the section must file bids regardless of the amount of 
work to be done, in many cases a subcontract for work of less than $100 would 
net find any subcontractor willing to file a $100 deposit which would be subject 
to forfeiture, as this section provides. It is our fear that this section will severely 
restrict competition and will not be of any advantage in securing economical work 
of good quality for the State and its subdivisions. 

Section 3 amends section 44C of the law. Subsection (1) is acceptable. Sub- 
section (2), however, instead of leaving the question of what subcontractors shall 
be listed in the specifications to the awarding authority and the architect, pro- 
vides that 14 separate items must be listed regardless of the amount called for. 
For example, there may be a very small amount of marble tile or of ornamental 
iron. Yet the awarding authority must advertise in its proposal that bids will 
be received by the general contractor from subcontractors on these items. A 
bid deposit must be filed and the necessary paperwork done and all the formali- 
ties gone through for a very small item which ordinarily would be carried by the 
general contractor in item 1, It is submitted that this section will complicate 
the bidding procedure and will be very expensive to the State and its subdivisions. 

Subsection (C) of this section, lines 89 to 106, is new and sets forth what shall 
happen when no bids for a class of work listed in item 2 are filed with the award- 
ing authority. Since item 2, as I have said previously, must list 14 subcontracts 
regardless of the amount of each, it is probable that in a great many cases there 
will be no subbids filed. Then this very complicated procedure must be followed. 
This subsection provides that the awarding authority pick the subbidder and the 
general contractor must enter into an agreement with him. This is directly con- 
trarv to the language of the decision of the Supreme Judicial Court in Hast Side 
Construction Co. vs. Town of Adams (October 31, 1952), 829 Mass 347, 108 N, E. 





ould 
ject 
rely 
vork 


Sub- 
shall 
pro- 
for. 
ntal 
will 
i 
nali- 
vy the 
icate 
ions. 
shall 
vard- 
racts 
there 
ywed. 
d the 
r con- 
Side 
N, E. 


FEDERAL CONSTRUCTION CONTRACT ACT 233 


(2) 659, which holds that the general contractor cannot be forced to make a con- 
tract with a subcontractor against his will. In an attempt to get around this lan- 
guage, lines 103 to 106 provide “the general contractor shall not be required to 
employ for any such work subcontractors against whose standing and ability the 
general contractor makes objection.” It is submitted that this does not meet the 
decision just cited and no awarding authority has a right under our Constitu- 
tion to force a general contractor to enter into a contract with a favored subcon- 
tractor against his wishes, regardless of his reasons for objecting. It is our opin- 
ion that this portion of the bill will give rise to a great deal of litigation and 
could allow the very type of collusion that the statute is designed to prevent. 

Subsection (D) of this section is another complicated and confusing section, 
It states, “If after the selection of the general contractor, it be decided to con- 
sider subcontractors other than the ones named by the general contractor in his 
bid, the awarding authority and the selected general contractor shall jointly 
consider the names of all subbidders and their amounts, as listed in the general 
contractor's bid.” A careful reading of this section will show that it contradicts 
itself in that first it talks about considering subcontractors other than the 
ones named in the bid, and ends up by considering those listed in the general con- 
tractor’s bid. The next line, 113, speaks about agreements to substitute sub- 
contractors. We agree that it is possible and reasonable to ask the contractor 
to agree to substitute. In the bid form, however, page 10, the general contractor 
“agrees that if he is selected as general contractor, he will promptly confer with 
the awarding authority on the question of subbidders and that the awarding au- 
thority may substitute for any subbids listed above.” Here in the proposal form 
the general is giving up the right of agreement stated in the statute. Again, 
this will cause confusion and litigation to the detriment of the state and its 
subdivisions. The balance of section 3 is satisfactory to the Associated General 
Conractors. 

Section 4 of House 2588 gives the Department of Labor and Industries the 
right to enforce this act. It is our contention that enforcement should be placed 
in the State’s law-enforcement department, that of the Attorney General. It will 
be necessary for the Attorney General’s department to enter into any cases arising 
under this law if it is passed, and I assure you there will be many, and it will 
cause added expense and confusion if the Department of Labor and Industries 
also is charged with the enforcing of this act. In House 2528 the recess com- 
mission on page 8 recognizes the confusion and complications in their proposed 
law, for they request an appropriation of not less than $25,000 for the employ- 
ment of an architect and/or engineer, and an attorney, with clerical assistants, to 
devote their entire time to giving “specific information to awarding authorities 
as to the intent and purpose of this legislation.” A properly drawn law should 
stand on its own feet with all the other laws in our general laws and should not 
require a minimum of $25,000 a year for its explanation. 

It is the contention of the Associated General Contractors of Massachusetts, 
Inc. that unless these two bills can be clarified and simplified, they should not be 
passed. 

Respectfully submitted. 


JARVIS Hunt, General Counsel. 
THE COMMONWEALTH OF MASSACHUSETTS—1954 


Advance copy of the acts and resolves distributed by Edward J. Cronin, 
Secretary of the Commonwealth 


(Cu, 645] 


An act regulating the award of contracts for public-building projects by 
competitive bidding 


Be it enacted, etc., as follows: 


SecTION 1. Chapter 149 of the General Laws is hereby amended by striking 
out section 44A, as amended by section 1 of chapter 699 of the acts of 1941, 
and inserting in place thereof the following section: Section 44A. Every con- 
tract for the construction, reconstruction, alteration, remodeling or repair of 
any public building by the commonwealth, or by any county, city, town, district, 
beard, commission or other public body and estimated to cost more than $5,000 
in the case of the Commonwealth, and more than $1,000 in the case of any county, 
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city, town, district, board, commission or other public body, shall be awarded on 
the basis of competitive bids to the lowest responsible and eligible bidder for 
the complete work. The term “lowest responsible and eligible bidder,” as used 
herein and in sections 44 B to 44 D, inclusive, shall mean the bidder whose 
bid is the lowest of those bidders possessing the skill, ability and integrity 
necessary to the faithful performance of the work, except in the event of sub- 
stitution as hereinafter required, and who shall certify that he is able to furnish 
labor that can work in harmony with all other elements of labor employed or to 
be employed on the work. Essential information in regard to such qualifications 
shall be submitted in such form as the awarding authority may require. The 
awarding authority shall reserve the right to reject any or all bids, if it be in 
the public interest so to do. 

See. 2. Said chapter 149 is hereby further amended by striking out section 
44B, inserted by chapter 480 of the acts of 1939, and inserting in place thereof 
the following section: Section 44B. Every bid submitted by general contractors 
and subcontractors designated in item 2 as hereinafter provided for any work 
referred to in section 44A shall be accompanied by cash or a certified check on, 

r a treasurer’s or cashier’s check issued by, a responsible bank or trust com- 
pany, payable to the commonwealth, county, city, town, district, board, commis- 
sion or other public body in the name of which the contract for the work is 
to be done. The amount of such cash or check shall be not less than 5 percent 
of the value of the proposed work, as estimated by the awarding authority, but 
in no event less than $100 nor more than $50,000. 

All such bid deposits of general contractors on any such proposed work, except 
those of the 3 lowest responsible and eligible bidders, shall be returned within 
5 days, Sundays and holidays excluded, after the opening of proposals therefor. 
The award of any contract referred to in section 444A shall be made within 
30 days after the opening of bids therefor, or, if Federal Government approval 
is required, within 30 days after such approval. All bid deposits on any such 
proposed work shall be returned upon the execution and delivery of the contract 
therefor, or, if no award is made, then at the expiration of 30 days after the 
opening of the bids therefor, or, if Federal Government approval is required, 
within 30 days after such approval. If the bidder selected as the contractor on 
any such proposed work fails to execute the contract therefor within 5 days, 
Sundays and holidays excluded, after presentation by the awarding authority, 
an award shall be made to the next lowest responsible and eligible bidder 
thereon. Should any bidder on any such proposed work to whom an award 
is made fail to execute a contract therefor within 5 days, Sundays and holidays 
excluded after presentation thereof, the amount so received as bid deposit from 
such bidder through his cash, certified check, treasurer’s or cashier’s check 
shall become and be the property of the said commonwealth, county, city, town, 
district, board, commission or other public body as liquidated damages: Pro- 
vided, That, in case of death, disability or other unforeseen circumstances affect- 
ing the bidder, such bid deposit may be returned to him. 

All bid deposits of subcontractors designated in item 2, except those of the 
3 lowest responsible and eligible bidders, shall be returned within 5 days, Sun- 
days and holidays excluded, after the opening of proposals therefor. The bid 
deposits of the 3 lowest responsible and eligible bidders shall be returned within 
5 days, Sundays and holidays excluded, after execution of the contract with the 
general contractor. 

If a bidder on any item of work designated in item 2 fails to execute a con- 
tract with the selected general contractor, contingent upon the final execution 
of the general contract, within 5 days, Sundays and holidays excluded, after 
presentation thereof by the general contractor the amount so received as bid 
deposit from the bidder through his cash, certified check, treasurer's, or cashier’s 
check shall become and be the property of the said commonwealth, county, city, 
town, district, board, commission or other public body as liquidated damages ; 
provided, that, in case of death, disability or other unforeseen circumstances 
affecting the bidder, such deposit may be returned to him. 

Section 3. Said chapter 149 is hereby further amended by striking out section 
44C, as amended by chapter 699 of the acts of 1941, and inserting in place there- 
of the following section: Section 44C. (A) With respect to each bid subject to 
section forty-four B, the following procedure shall be followed and all bidders 
shall be notified to that effect : 


1. Bids from general contractors shall be for the complete work as specified 
and shall include the names of subcontractors and the amounts of their bids as 
designated in item two of the bid form and the general contractor shall be 
selected on the basis of such bid. 
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Bids from general contractors must be submitted on the bid form for general 
contractors as set forth in (G) of this section. 

Bid forms shall be completely filled in. Bids which are incomplete, conditional 
or obscure, or which contain additions not called for, shall be rejected. 

2. Each bid shall be divided into two items: 

Item 1, covering all the work of the general contractor, being all work not 
covered in item two. 

Item 2, covering the work and the bid prices therefor of the subcontractors for 
such of the following as in the estimate of the awarding authority shall exceed 
one thousand dolars: (@) roofing and flashing; (b) metal windows; (c) water- 
proofing, dampproofing and caulking; (d) miscellaneous and ornamental iron; 
(e) lathing and plastering; (f) acoustical tile; (g) marble, tile and terrazzo; 
(h) resilient floors; (i) glass and glazing; (j) painting; (k) plumbing; (J) 
heating, ventilating and air conditioning; (m) electrical work; (n) elevators; 
and (0) the work of any other principal or minor subcontractors for which the 
awarding authority deems it necessary to receive filed subbids ; and each of these 
classes of work shall be designated in item two of the bid form for general con- 
tractors as classes of work for which bid prices from subcontractors must be 
given. 

(B) All principal and such minor subcontractors as are designated in the pro- 
posal form shall deliver or mail to the awarding authority record copies of all 
bids sent by them to the general contractor. All such bids shall be for the com- 
plete subdivision of the work as specified and must be submitted on the bid form 
for subcontractors as set forth in (H) of this section, which form shall be com- 
pletely filled in. Bids which are incomplete, conditional or obscure, or which 
contain additions not called for, shall be rejected. 

Copies of subbids filed with the awarding authority shall be submitted in sealed 
envelopes with the following plainly marked on the outside: : 

Title of work. 

Division of work for which bid is submitted. 

Subcontractor’s name. 

Subcontractor’s business address. 

All such bids shall be in the possession of the awarding authority and delivered 
or mailed to the general contractor, by twelve o’clock noon at least two days, 
Sundays and legal holidays excepted, before the date for receipt of general con- 
tract proposals. The date and time limit for receipt of such bids shall be stated 
in each section of the specifications. No filed subbid shall be opened by the 
awarding authorities until after the selection of the general contractor. 

No subbid shall be considered in the final selection of subbidders, as herein- 
after described, except those filed with the awarding authority as above 
provided. 

Each subbidder may endorse the copy of his bid filed with the awarding au- 
thority as follows: “The above bid is being sent to the following general bidders : 


The bid may not be used by any other general contractor without the consent 
of the undersigned,” and sign such copy. 

(C) The names of all subbidders who filed their bids with the awarding au- 
thority as above provided, listed according to classes of work, shall be mailed on 
the final day for filing of such bids to the general contractors bidding on the 
work, and no subbidder not included on such list shall be used by the general 
contractor in his bid. 

If no bids for a class of work listed in item two of the bid form are filed with 
the awarding authority, the awarding authority shall state, in an addendum to 
be issued with the listing of recorded subbids issued to bidders, an amount or 
amounts to be included by the bidder under item two of the bid form for the class 
or classes of work for which no bids have been received. The general contractor 
shall cause the work so covered to be done by such subcontractors and for such 
sums as may be agreed upon with the awarding authority, the contract price be- 
ing adjusted by the difference between such sums and the amounts stated in the 
addendum. The bidder shall include under item one all expenses and profits on 
account of such allowances. The general contractor shall not be required to 
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employ for any such work subcontractors against whose standing and ability the 
general contractor makes objection. 

(D) If after the selection of the general contractor, it be decided to consider 
subcontractors other than the ones named by the general contractor in his bid, 
the awarding authority and the selected general contractor shall jointly con- 
sider the names of all subbidders and their amounts, as filed. Any agreement to 
substitute the name of a subcontractor other than the one named in the general 
econtractor’s bid shall cause an adjustment of contract price at the net difference 
in accordance with the subbidders of record filed with the awarding authority. 
If by such substitutions the total adjusted bid of the general contractor first se- 
lected becomes greater than the original total bid of the next to lowest eligible 
and responsible bidder, then the latter shall be selected and his subbidders simi- 
larly considered. If by substitutions as hereinbefore provided the total adjusted 
bid of the second selected general contractor becomes greater than the adjusted 
bid of the general contractor first selected or greater than the original bid of the 
third lowest eligible and responsible bidder, then the bidder having the lower of 
these two bids shal be selected; provided, that if the third lowest eligible and 
responsible bidder is selected his subbidders shall be similarly considered. The 
general contractor finally selected by the aforementioned process of substitutions 
shall become the lowest responsible and eligible bidder. 

All subcontractors when finally selected shall be notified in writing of their 
selection within forthy-eight hours thereafter by the general contractor. 

(E) If a subcontractor who has been selected and included in the general 
contract fails to execute the subcontract document, contingent upon the final 
execution of the general contract, within five days, Sundays and holidays ex- 
cluded, after notice of selection, the awarding authority and the general con- 
tractor shall select, from the subbidders who have conformed to the bilding 
procedure, a responsible and eligible bidder at the amount named in such subbid, 
and the total contract price shall be revised in accordance with the change in 
figures as submitted. 

The awarding authority shall reserve the right to reject all subbids on any 
item or items, if it is determined that none of such bids represents the bid of a 
person or firm competent to perform the work as specified, or that only one 
such bid was received and that the price is not reasonable for acceptance without 
competition. If a rejection of a subbid occurs, new bids shall be requested on 
such item or items as may have been rejected, which shall in no way affect the 
other subbidders who have conformed to the prescribed bidding procedure. Such 
new bids shall be obtained by written invitation to three or more qualified sub- 
bidders and shall be publicly opened at a time and place to be specified in the 
invitation for bids. 

(F) If a general bidder customarily performs with his own employees any 
subtrade or trades listed in item two of the bid, he may submit a bid on the 
form as herein required of all regular subcontractors, and shall also submit 
his name and amount for such work in his own bid for the general work under 
item two. Such submission by the selected general contractor shall be con- 
sidered on a par with subbids filed with the awarding authority by subbidders 
who customarily perform such work. No such subbid by a general contractor 
shall be considered, however, unless the general bidder can show, to the satis- 
faction of the awarding authority, that he does customarily perform such work, 
and is qualified to do the character of work required by the specifications. 

(G) A bid form containing the following provisions must be submitted by 
general bidders: 

Bip FoRM FOR GENERAL CONTRACTORS 


(a) The undersigned proposes to furnish all the labor and materials required 
for the construction of 


Massachusetts, for 
in accordance with the accompanying plans, specifications and addenda 
numbered prepared by (name), 
(address), for the sum specified below, 
subject to additions and deductions according to the specifications and in all 
respects according to the terms thereof. 
(b) The undersigned agrees that he will within five days, Sundays and holi- 
days excluded, after presentation thereof by the awarding authority, execute 
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the contract and furnish a performance bond and also a labor and materials or 
payment bond, each of a surety company qualified to do business under the laws 
of the commonwealth and satisfactory to the awarding authority and each in the 
sum of at least fifty percent of the contract price, the premiums for which are to 
be paid by the general contractor and are included in the contract price. 

(c) The proposed contract sum is 
dollars ($ 

(d) The subdivision of the proposed contract sum is as follows: 

Item 1. The work of the general contractor, being all work other than that 
covered by the following item two 

a Ve 
Item 2. Subbids as follows: 
Bidder Amount 


ener G6 Gulte geo 

The undersigned agrees that the list of subbidders represents bona fide bids 
based on the plans and specifications, made in good faith to the bidder, and are 
hereby submitted, and that, if the undersigned is awarded the contract, they will 
be used for the work indicated, at the amounts stated, if satisfactory to the 
awarding authority. . 

The undersigned agrees that if he is selected as general contractor he will 
promptly confer with the awarding authority on the question of subbidders and 
that the awarding authority may substitute for any subbids listed above, the 
names and amounts of subbids as submitted for this work and filed with the 
awarding authority, as required by the notice to bidders, against whose standing 
and ability the undersigned makes no objection, and that he will use all such 
finally selected subbidders at the amounts so named and be in every way as 
responsible for them and their work as if they had been originally named in this 
bid, the total contract price being adjusted to conform thereto. 


(City and State) 


Nore.—If the bidder is a corporation, indicate state of incorporation under 
signature, and affix corporate seal; if a partnership, give full names and residen- 
tial addresses of all partners; and if an individual, give residential address if 
different from business address. 


(H) A bid form containing the following provisions must be submitted by sub- 
contractors submitting bids on classes of work listed under item two. 


Bip ForRM FOR SUBCONTRACTORS 


(general contractor) 
(a) The undersigned proposes to furnish all labor and materials required for 
the completion of all the work specified under the subheading 
Section No 
in accordance with the plans, specifications and addenda numbered 
, prepared by 


located ‘ ; (city ), 
sepa aca il Sai atta (state), (owner), 
for the contract sum of 
GU Titer . 

(0) The names of all subbidders furnishing labor and materials included in 
the above proposal and the amounts of their bids are as follows: 


Amount 
Amount 
U320U0—_55——_16 
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(c) The undersigned agrees that the above list of subcontractors represents 
bona fide bids based on the plans and specifications, made in good faith to this 
bidder, and are hereby submitted, and that, if the undersigned is awarded the 
contract, they will be used for the work indicated, at the amounts stated, if satis- 
factory to the awarding authority. 

(d@) The undersigned further agrees to be bound to the general contractor by 
the terms of the general conditions, drawings and specifications, and to assume 
toward him all the obligations and responsibilities that he, by those documents, 
assumes toward the owner. 

The undersigned offers the following information as evidence of his qualifica- 
tions to perform the work as bid upon according to all the requirements of the 
plans and specifications : 

1. Have been in business under present business name 

2. Ever failed to complete any work awarded ?__ 

3. List one or more recent buildings with names of general contractor and 
architect on which you served as subcontractor for work of similar character as 
required for the above-named building. 


Building | Architect General Contractor Amount of Contract 


-| - a SS _ 


(b)__- 
(c)_- 


4. Bank reference. 

Nore.—The subbidder may add the following information in filing copy of his 
bid with the awarding authority. If such information is not so submitted, it shall 
be understood that his proposal is available for use with whatever general con- 
tractor is selected. 

The above proposal is being sent to the following general bidders: 


The proposal may not be used by any other general contractor without the 
consent of the undersigned. 
Date 


(City and State) 


Nore.—If the bidder is a corporation, indicate state of incorporation under 
signature, and affix corporate seal; if a partnership, give full names and residen- 
tial addresses of all partners; and if an individual, give residential address if 
different from business address. 

SecTIoN. 4. Said chapter 149 is hereby further amended by inserting after 
section 44D, added by chapter 480 of the acts of 1939, the following section: 
Section 44£. The department shall enforce sections forty-four A to forty-four D, 
inclusive, and shall have all necessary powers to require compliance therewith, 
including proceedings in the superior court to restrain the awarding and per- 
formance of all contracts covered by said sections. 

Secrion 5. This act shall not apply to any contract awarded pursuant to any 
invitation for bids issued on or before the date it takes effect, or to any persons 
or bonds in respect of any such contract. 

Approved June 10, 1954. 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Washington, D. C., May 25, 1955. 
Hon. HARg.Ley M. KILcGore, 
Chairman, Judiciary Committee, 
The United States Senate, Washington, D.C. 


DEAR SENATOR KILGORE: This letter and its attachments are submitted for 
the record on 8S. 1644, the proposed Federal Construction Contract Act of 1955. 

General contractors throughout the country submitting bids for Federal public 
works projects are receiving more than adequate competition for mechanical 
specialty and other subcontracts, and the Government is receiving the benefit 
of that competition. 

This fact is demonstrated by the attached telegrams submitted by chapters 
of the Associated General Contractors of America from each section of the 
Nation. 

The contention was made in public hearings held by a subcommittee of the 
Senate Judiciary Committee on May 12 and May 18 on 8. 1644 that mechanical 
specialty and other subcontractors were not bidding to general contractors on 
Federal projects for fear of bid-shopping, thus depriving the Government of 
adequate competition. . 

Representatives of the association attending the public hearings were con- 
vinced that this contention was not accurate. In order that the committee might 
have comprehensive and accurate information, the following telegram was sent 
to our 104 States and local building chapters: 

“Subcontractor organizations trying to make strong point that Congress 
should enact S. 1644 because most mechanical specialty contractors will not bid 
to general contractors on Federal work for fear of bid-shopping and therefore 
there is inadequate competition for subbids to detriment of Government. Tele- 
graphic reply needed by Monday on facts in your area. Are contractors getting 
adequate electrical or mechanical subbids on Federal projects? 

“J. D. MARSHALL, A. G. C.” 


In response we have telegrams from 92 chapters representing a total of 4,662 
genera] contractors which state unanimously that the general contractors bid- 
ding on Federal public works projects are experiencing no difficulty in securing 
plenty of subbids. We would like to point out that the general contractors bid- 
ding Federal projects are the only ones in a position to have accurate information 
on this subject. 

The general contractors previously testified that there is the keenest of com- 
petition between general contractors for Federal work. Therefore, it is evident 
that the Government is enjoying the benefits of good competition on its projects 
now. 

Attached is a list of the AGC chapters responding to our telegram and the 
number of general contractors represented by each, tabulated alphabetically 
by States. We invite your careful inspection of the original telegrams which we 
have received, also arranged by States. 

S. 1644 is not needed to bring about adequate competition. 

Sincerely, 
J. D. MARSHALL, 
Executive Director. 


List of telegrams received from AGC chapters and number of general contractors 
in each chapter 
Chapter Number of 
Arizona: members 
*Arizona Building Contractors, Phoenix 
*Arizona Chapter, Phoenix 
Arkansas: 
*Arkansas Chapter, Little Rock 
California: 
Central California Chapter, San Francisco 
Northern California Chapter, San Francisco 
San Diego Chapter, San Diego 
Southern California Chapter, Los Angeles__.......---.-----_------ 
Colorado: 
*Associated Building Contractors of Colorado, Inc., Denver 
*Colorado Contractors Association, Inc., Denver 
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List of telegrams received from AGC chapters and number of general contractors 
in each chapter—Continued 


Chapter Numbers of 
Connecticut: members 
*Connecticut State Chapter, New Haven_._...........________._.___ 50 
Delaware: 
*Associated General Contractors of Delaware, Wilmington___________-_ 27 
District of Columbia: 
Master Builders Association, Inc., D. C_.........-_-______________- 43 
Florida: 
Central Fiorida Chanter. Grigndo..... 6 ee i Sete et 11 
Florida East Coast Chapter, Palm Beach____--__--____--_____-._ 29 
Piorias-ay cet Coast tahemer, Tatona es oe Joel 19 
Northeastern Florida Chapter, Jacksonville___...____.______________ 18 
Northwest Florida Chapter, Pensacola..............______________- 10 
ROUTAN. (OI RTICET , UID ve ec mien cm oe ern SUP a ie 41 
Georgia: 
WaROweEe,: RABARMOAD, ALIBI IN «occas rq Us Se i 98 
Idaho: 
Tidaho Branch, ANC.,: BOlGCdc nan ccnncccuscnnssdennnencdbiL boss 46 
Illinois: 
Building Contractors Association of Rockford, Inc., Rockford__----~- 13 
Chicago Buildetfs’ Onipter, Uiiceneo— - 20. eu sees eeens 84 
Indiana: 
iivaneyille.Chavter, Wvaneviie 05222. Ba bas aechineeenen 14 
*Indiana General Contractors’ Association, Indianapolis___.--._------ 77 
Iowa: 
*Associated General Contractors of Iowa, Des Moines___--------~---- 145 
*Master Builders of Iowa, Des Moines____--__--~~--------.------.-- 88 
Kansas: 
*Kansas Chapter, builders division, Topeka__._._.__.__-_-_--_------------ 52 
Kentucky: 
Associated General Contractors of Western Kentucky, Paducah__--~-- 22 
Tamievitie Clianter; TLAWIITO ne nce ence en oenencens Goon snasanaes 22 
Louisiana: 
Baton Rouge Chapter, Baton Rouge_-.-~-------.---~.-.------...--- 14 
Lake Charles Chapter, Lake Charles___..._-....-.__----~--~=<.=-- 16 
New Orleans Chapter, New Orleans._.....-..---..~~--.--+--=+.-+- 33 
Northeast Louisiana Contractors’ Association, Inc., Monroe__--~----- - 


Shreveport Chapter, Shreveport......-----------------------=.-+-= 
Maryland: 


Baltimore Builders Chapter, Baltimore___------------------------ . 18 
Massachusetts : 
* Associated General Contractors of Massachusetts, Boston__-------~-- 67 
Michigan: ou 
Detroit Chanter, DiatiGhhiccesenanhedneces ise de apnoea eee 5D 
“Minhiven Cuanter: Lanting nook oo ae a 38 
Minnesota : 
*Associated General Contractors of Minnesota, Minneapolis__.------~- 154 
Mississippi : 
Associated Building Contractors of Mississippi, Jackson__.._..~-~~-~- 19 
Missouri: 
Associated General Contractors of St. Louis, St. Louis__..---------- 70 
Kansas City Chapter, Kansas City__-------- J ee eee 60 
Montana : 
*Montana Building Chapter, Heleta@. cu. oto sol esses -~e--> 21 
Nebraska : 
*Nebraska Building Chapter, Omaha__---_--~~- onsale 30 
“Newrasea Cnapeer, Lincdmi—- 252 S<s255520001 iil astegdii.cwonees 59 
Nevada: 
"Nevada Chapte?, Reno..-2-50 20S be, Sal eleutiies en 30 
New Jersey : 
*Associated General Contractors of New Jersey, Trenton. -~-~--~--- 90 


*Denotes a statewide organization. 





= 


We 


Ne ON Ne Nee 
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List of telegrams received from AGO chapters and number of general contractors 
in each chapter—Continued 
Chapter ‘ Numbers of 
New Mexico: members 
*New Mexico Building Branch, Albuquerque 
New York: 
Buffalo Chapter, Buffalo 
Metropolitan Builders Association of New York City, New York 
North Carolina : 
*Carolinas Branch, Charlotte 
North Dakota: 
*Associated General Contractors of North Dakota, Bismarck____-_-_~~_- - 
Ohio: 
Akron Chapter, Akron 
Associated Building Contractors of Toledo, Inc., 
Cincinnati Chapter, Cincinnati 
Cleveland Chapter, Cleveland 
Oklahoma : 
Association of Oklahoma General Contractors, Oklahoma City 
Oklahoma Builders Chapter, Oklahoma City 
Oregon : 
Portland Chapter, Building Division, Portland 
Portland Chapter, Portland 
Pennsylvania : 
Master Builders Association of Allegheny County, Pittsburgh 
Pennsylvania Builders Chapter, Harrisburg 
Philadelphia Chapter, Puiladgcipnis. sn .....++—>--.._--—..-..---+- : 
Rhode Island: 
*Rhode Island Chapter, Providence 
South Carolina. (See North Carolina—Carolinas Branch.) 
South Dakota: 
*Associated General Contractors of South Dakota, Ine., Pierre ___ 
Tennessee : 
Chattanooga Chapter, Chattanooga 
Knoxville Chapter, Knoxville 
Memphis Chapter, Memphis 
Nashville Chapter, Nashville 
Tri-Cities Chapter, Johnson City 
Texas: 
Associated General Contractors of Jefferson County, Beaumont 
Austin Chapter, Austin 
I SOR, SIN asics tail cascada enh apiptinaatenanpesteeeapin-astbanenntdedimasmerens 
East Texas Chapter, Longview 
El Paso Chapter, El Paso 
Fort Worth Chapter, Fort Worth 
Houston Chapter, Houston 
Rio Grande Valley Chapter, Harlingen 
San Antonio Chapter, San Antonio 
South Texas Chapter, Corpus Christi 
West Texas Chapter, Abilene 
Utah: 
*Intermountain Branch, Salt Lake City 
Virgina: 
*Virginia Branch, Richmond 
Washington : 
Eastern Washington Builders Chapter, Spokane 
Seattle Chapter, Seattle 


West Virgina: 
*The Associated General Contractors of West Virginia, Charleston 
Wisconsin: 
Milwaukee Chapter, Milwaukee 
*Wisconsin Chapter, Janesville 
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List of telegrams received from AGC chapters and number of general contractors 
in each chapter—Continued 
Chapter Numbers of 
Wyoming: 
*Wyoming Contractors’ Association, Inc., Laramie 
Territory of Alaska : 
*Alaska Chapter, Anchorage 
Total number of chapters reporting 92 
Total number of general contractors represented 4,662 


List oF TELEGRAMS RECEIVED From INDIVIDUAL MEMBERS 


Henry Carlson Co., Sioux Falls, 8. Dak. 

Jarpenter Construction Co., Norfolk, Va. 

Doyle & Russell, Richmond ,Va. 

M. A. Garland Construction Co., Rapid City, S. Dak. 
Henry H. Hackett & Sons, Inc., Rapid City, S. Dak. 
Peter Kiewit Sons Co., Rapid City, S. Dak. 
Laburnum Construction Co., Richmond, Va. 
Landers & Griffin, Inc., Portsmouth, N. H. 

C. H. Leavell & Co., El Paso, Tex. 

Ponsford Bros., El Paso, Tex. 

Sioux Falls Construction Co., Sioux Falls, S. Dak. 
E. D. Swett, Inc., Winchester, N. H. 
J. A. Terteling & Sons, Inc., Boise, Idaho. 
Vanguard Construction Corp.. Norfolk, Va. 

R. H. Wattinger, Richmond, Va. 

Wise Contracting Co., Inc., Richmond, Va. 

J. H. Wise & Son, Inc., Boise, Idaho 


Sroux Fatts, 8. DaKk., May 28, 1955. 
J. D. MARSHALL, 


Washington, D. C.: 
We feel Senate bill 1644 is detrimental to Government and contractor in that 


general contractor loses control over subcontractors but is still responsible for 
end results and time of completion. 


Henry CARLSON Co. 


NORFOLK, VA., May 24, 1955. 
J. D. MARSHALL, 
Executive Director, Associated General Contractors of America, Inc., 
Washington, D. C.: 


Re our operations involving large Government contracts, always able in past 
and present and presumably future to obtain subbids in all lines from qualified 
concerns on work we bid. 


CARPENTER CONSTRUCTION Co. 


RICHMOND, VA., May 24, 1955. 
J. D. MARSHALL, 


Executive Director of AGC, 
Washington, D. C.: 


Re your telegram 23 there is no more bid shopping by general contractors for 
Government work than on any other kind of projects. Very few if any subcon- 
tractors refuse to bid on Government work due solely to bid shopping. The 
ratio is usually based on the undesirable location of the project, the short time 
allowed for the subcontractors work. The high amount for liquidated damages 
and requirement of nondiscrimination in respect to employment since it is im- 
possible for union subcontractors to employ mechanics not members of the local 
union. If subcontractors do not bid on Government projects, it is due to some 
cause other than bid shopping. 


DoYLe & RUSSELL. 
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NorFOoLk, VA., May 24, 1955. 
J.D. MarsHat., Executive Director, AGC, 
Washington, D. C.: 

Contention mechanical subcontractors not bidding Federal work due to bid 
shopping ridiculous. We are getting more submechanical bids on Federal work 
during the last 6 months than any time since the war. Stop this bill. It is stupid 
and vicious. 


DoyYLe & RUSSELL. 


Rapp City, 8. Daxk., May 21, 1955. 


J.D. MARSHALL, 
Washington, D. C.: 
Sincerely request defeat of Senate bill 1644. Present system of bidding is effi- 
cient and entirely satisfactory. 
M. A. GARLAND CONSTRUCTION Co. 


Rap Ciry, 8S. Dax., May 21, 1955. 
J.D. MARSHALL, 
Washington, D. C.: 

Please bring all possible pressure to defeat Senate bill 1644. This bill is not 
needed to produce subbids. Contractors such as our firm are receiving more than 
enough to assemble a good bid. This bill would only complicate our bidding and 
work additional hardship. 

Henry H. Hacxketr & Sons, INc., 
Wma. H. Hackett, President. 


Raprp City, 8. Dak., May 21, 1955. 
J.D. MARSHALL, 
Associated General Contractors, 
Washington, D. C.: 

We have experienced no difficulty in getting subbids on mechanical electrical 
or utility bids in this area. The last project on which we were the low bidder at 
Elisworth Air Force Base opened March 8, 1955. There were from 6 to 8 sub- 
bidders on electrical and mechanical. 

PETER KIEWIT Sons Co., 
W. T. WILSON. 


RICHMOND, VA., May 24, 1955. 
J.D. MARSHALL, 
Executive Director, Associated General Contractors, 
Washington, D. C.: 

In response to your telegram of May 23 to Phil Bagley, Jr., executive secretary, 
Virginia branch, we have noticed no inadequacy of electrical or mechanical sub- 
bids on Federal jobs we have bid in this area. 

LABURNUM CONSTRUCTION Co., 
A. HAMILTON BRYAN. 


PortsMouTH, N. H., May 25, 1955. 
JAMES MARSHALL, 
Washington, D. C.: 
Ample subbids being received on Federal projects. No need for change in pres- 
ent contract system. ; 
LANDERS & GRIFFIN, INC., 
J. Paut Grirrin, President. 


Et Paso, Tex., May 21, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
Washington, D. C.: 
Reurtel, May 20 concerning subcontractors position concerning S. 1644 now 
before Congress. We are having no difficulty whatever in obtaining adequate 
electrical and mechanical subbids on Federal projects. Neither are we having 
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difficulty in obtaining subbids of other natures. Not only is competition keen and 
plentiful in these fields it is also enthusiastic and harmonious. If any difficulty 
does exist it is because of improper bidding procedures of these subcontractors 
which prevents proper analyzation of the proposals and also the prevailing very 
late submittal policy which results in confusion and possible error. Insofar as we 
can see there is no lack of adequate subcontractor interest on any Federal 
projects which we bid throughout the entire United States. 


C. H. LEAVELL & Co., 
N. J. Riese, Vice President. 
Et Paso, Tex., May 21, 1955. 
J. 1). MARSHALL, 
Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
General contractors this area getting adequate mechanical specialty bids. 


‘Et Paso CuHapter AGC, 
G. A. PONSFORD. 


Sroux Fatts, 8. DaK., May 21, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
Have no difficulty obtaining satisfactory electrical mechanical subbidders. 
Senate 1644 uncalled for. 


Sioux FaLits CoNstTructTIon Co. 
A. J. Boyce. 


WINCHEsTER, N. H., May 21, 1955 
JAMES D. MARSHALL, 


Executive Director, A. G. C. 
1227 Munscy Building, Washington, D. C.: 


Re Senate bill 1644 object to principle. Ample subbids being received on all 
projects. 


E. D. Swett, Inc. 
Boise, IpaAHo, May 21, 1955. 
JIM MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D.C.: 
Regarding Bill 1644—wish to advise in our experience there is no shortage 
of mechanical subbids in the Western United States. 
J. A. TERTELING & Sons, INc. 


NorFOLK, VA., May 25, 1955. 
GENERAL CONTRACTORS ASSOCIATION, 


Attention Mr. Marshall, Executive Director, 
Munsey Building, Washington, D. C.: 


Re your telegram of May 23 to Mr. Bill Bagley regarding Senate Bill 1644. 
Adequate subcontractor prices for mechanical and electrical work have been 
received on all bids. 

ALBERT Kourt, 
Vanguard Construction Corp. 


RicuMonp, VA., May 24, 1955. 
J. D. MARSHALL, 


Executive Director, Associated General Contractors, 
Munsey Building, Washington, D. C.: 


Retel May 23 to Bagley Richmond Office re response from subcontract bid- 
bers on Federal work. Our experience throughout the South has been that we 
have had a higher percentage of response to invitations to bid on Federal work 
than we have had on either private or public work. Also we have had far 
greater activity from firms not included on our invitation list but who obtained 
our name from published list of bidders. We have encountered no instance of a 
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subcontractor not wanting to bid because of the nature of the work nor have we 
had any refusal to bid because of fear that the bid would be peddled. The only 
suggestions of bid peddling that we have encountered have come from the sub- 
contractors themselves offering to meet other prices if we would disclose bids 
received and these suggestions do not originate in this office. Feel strongly you 
cannot legislate morals into anyone to protect them from themselves and make 
the law any more practical and enforcible than was the prohibition amendment. 


R. H. WATTINGER. 


RIcHMOND, Va., May 24, 1955. 
J. D. MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D. C.: 


We do Federal and non-Federal construction. We find the mechanical con- 
tractors as anxious to bid on Federal work as they are on commercial work. 
If the mechanical sub-contractor would quote his best bid in the beginning he 
would have no difficulty after the contract is awarded. 


Wise CONTRACTING Co., INC., 
LEE PASCHALL, President. 


Borse, Ipano, Vay 23, 1955. 
J. E. MARSHALL, 
Executive Director Associated General Contractors, 
Washington, D. C.: 
Reference to Senate bill 1644. we do not have any difficulty getting mechanical! 
subbids on Government work. 
J. H. Wise & Son, Inc. 


PHOENIX, ArIz., May 21, 1955. 
J. DD. MARSHALL, 
Eavecutive Director Associated General Contractors, 
Washington, D. C.: 

Replying your wire May 20 regarding S. 1644 contractors in this area receiving 
more than sufficient bid coverage from subcontractors in electrical and mechan- 
ical crafts on all Federal projects. 

J. SNEAD PARKER, Executive Manager, 
Arizona Building Contractors, Associated General Contractors. 


PHOENIX, ARIz., May 23, 1955 
J. B. MARSHALL, 
Managing Director, Associated General Contractors of America, 
Washington, D. C.: 

Re your wire Senate 1644 general contractors in Arizona receive full quota of 
bids for mechanical and electrical contracts on every bid call. No complaint ever 
registered in this office by the general or subcontractors saying insufficiency of 
subbids. 

ARIZON A CHAPTER, ASSOCIATED GENERAL CONTRACTORS, CONDREY. 


LITTLE Rock, ArRK., May 23, 195.5. 
J. D. MARSHALL, 
Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 


So much work on market now difficult getting not only subbids but generals. 
Very few Federal jobs this area without sufficient highly competitive subbids. 
Lack of bids on Federal jobs due primarily to bidding on private work at same 
time with more profit. Impossible for bidders to figure all jobs on market. This 
consensus Our members. 


Ray MeEtTzcer, Arkansas Chapter Associated General Contractors. 
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San Francisco, Cauir., May 24 1955. 
J. D. MARSHALL, 
Ewvecutive Director, The Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 
Just returned to San Francisco regret delay there is no problem in this area 
I cannot find any general contractor who has been refused subbids by electrical 
or meehanical contractors on Federal project. Made complete canvass for you. 
Could not find anything contrary. 
Bruce McKEnziIr, Manager, Central California Chapter, 
Associated General Contractors. 


SAN Francisco, Cauir., May 23, 1955. 
J. D. MARSHALL, 
Executive Director The Associated General Contractors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 

In reply to your wire of May 20 no difficulty being experienced by general en- 
gineering or general building contractors in northern California in obtaining 
subbids for mechanical, electrical, or any other specialty classification of work 
upon Federal or State projects. 


FRANK W, CALLAHAN, Manager Northern California Chapter, AGC. 





San Drieco, Cautr., May 24, 1955. 
J. D. MARSHALL, 


Executive Director, Associated General Contractors, 
1227 Munsey Building, Washington, D. C.: 

Reurtel there is absolutely no basis for allegation that specialty contractors are 
withholding bids from general contractors on Federal work or any other construc- 
tion for fear of bid-shopping. S. 1644 would be a serious obstacle to submission of 
best general contract bids and it should definitely be rejected. 


M. A. Matrutas, Manager San Diego Chapter, AGC. 


Los ANGELES, CALIF., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D. C.: 


Spot check indicates general contractors receiving mechanical and electrical 
subbids on Federal projects in abundance. As usual subs original tigure is sub- 
ject to revision as deadline for listing is approached. 


W. D. Suaw, Southern California Chapter, AGC. 


DENVER, CoLo., May 23, 1955. 
J. D. MARSHALL, 
Executive Director, Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 
Condition mentioned in your telegram does not exist in Colorado. Contractors 
receive from 5 to 8 bids from capable and reliable electrical and mechanical 
contractors on every Federal offering. 


ASSOCIATED BUILDING CONTRACTORS OF COLORADO, 
W. S. H1Iseserp. 


DENVER, Co1o., May 24, 1955. 
JAMES D. MARSHALL, 


Executive Director, the Associated Gencral Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 
Have experienced no difficulty in obtaining adequate subbids for electrical and 
mechanical work on jobs our member operations requiring such bids. 


EARLE W. DEVALON, 
Managing Director, Colorado Contractors Association, Inc. 
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NEW HaAveEN, Conn., May 23, 1955. 

J. D. MARSHALL, 

Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
Re your wire May 20, MSC’s far in excess of number considered adequate for 
competition. 
C. F. GRISHAM, 

Connecticut State Chapter, AGC. 


WILMINGTON, DEL., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D. C.: 


A survey of general contractors bidding on Federal projects in this area indi- 
eates that adequate electrical or mechanical subbids are being received. 


RUHRMAN C. KANE, 
Vice President, Agency of Delaware. 


WASHINGTON, D. C., May 23, 1955. 
JAMES D. MARSHALL, 
Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. U.: 


Members of this chapter who do Federal construction find that they are now 
receiving more mechanical subbids than at any previous time. 


R. C. WYANT. 


ORLANDO, FLA., May 23, 1955. 
JaMESs D. MARSHALL, 
Ezecutive Director, The Associated General Contractors, 
Munsey Building, Washington, D. C.: 


Most Central Florida Chapter members report they are getting adequate elec- 
trical and mechanical subbids on Federal projects. Two contractors say they 
would like to receive more bids but that their subs complain of “useless and un- 
necessary Government inspections that delay the work and increase costs and 
also extra bookkeeping on Federal projects.” For these reasons some subs do 
not want to bid on Federal jobs. Electrical and mechanical subcontractors 
inform me they have to figure extra costs on Federal projects. One sewer sub 
says he adds 25 percent to bids on Federal work. 


EpwIn R. Brown, Central Florida Chapter, AGC. 


PaLM BEACH, F1ia., May 23, 1955. 
J.B. MARSHALL, 
BEzecutive Director, The Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 


Reurtel S. 1644. Statement mechanical specialty contractor refusing to bid 
with GC on Federal work absolutely ridiculous. No difficulty whatever being 
experienced this regard in our area. 

FLoRIDA East Coast CHAPTER, 
W. P. Boss, Egecutive Manager. 


West Patm BEACH, FLA., May 23, 1955. 
J.D. MARSHALL, 
Ezecutive Director, Associated General Contractors, 
Munsey Building, Washington, D. C.: 

Reurtel S. 1644. Statement mechanical specialty contractors refusing to bid 
with GC on Federal work absolutely ridiculous. No difficulty whatever being 
experienced in this regard in our area. 

FLoRIDA East Coast CHAPTER, 
WILLIAM E. Boss, Jr. 
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TAMPA, Fra., May 23, 1954, 
J.B. MARSHALL, 
Executive Director, Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 


Extensive survey Florida west coast shows general contractors getting ade- 
quate electrical and mechanical subbids on several projects. Occasional inade- 
quacy of coverage by bids due to lack of competent subs and not to fear of 
bid shopping. 

G. PERRIN McConne tt, AGC. 


JACKSONVILLE, FLa., May 28, 1955. 

J.D. MARSHALL, 

Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 


Federal contracts getting plenty of bids from all subcontractors in this area. 
TreD DIETSCH, 
Chapter Manager, North Chapter, AGC. 


PENSACOLA, FLa., May 23, 1955. 
J.D. MARSHALL, 
AGC, Munsey Building, Washington, D. C.: 


Reference your telegram May 20. Adequate subbids on all Federal projects 
at present time, Pensacola area. 
TILLMAN C. BurRKs, 
Secretary-Manager, AGC. 


MIAMI, Fa., May 23, 1955. 
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Munsey Building, Washington, D. C.: 


Careful survey of many chapter members performing scores of Federal and 
federally financed construction projects, large and small, in all classifications 
of work. All report quantity of mechanical and all other type of subcontractor 
bids from local, State, and other areas received in each instance. No evidence 
that mechanical or any other subcontractors refuse to bid for any reason. 

We will prepare and submit detailed report, if requested. 

SoutH FiLoripa CHAPTER AGC, 
Paut H. Hinps, Executive Manager. 


THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Atlanta, Ga., May 21, 1955. 
Mr. J. D. MARSHALL, 
Executive Director. Associated General Contractors of America, Inc., 
Munsey Building, Washington 4, D.C. 


Dear Jim: This will answer your wire of May 20 regarding S. 1644. 

A check with our Georgia contractors bidding Federal Government work re- 
veals that they are having no difficulty in getting sufficient numbers of mechanical 
subcontractors to bid on this type work. 

Georgia contractors are satisfied that they are getting excellent competition 
among these subs and offer as proof of this fact the statement the the majority 
of the work let in our State during the past 2 years has come under Government 
estimates for the jobs. 

The only subs we have noted refusing to bid Federal work have been, for the 
most part, the smaller ones who feared they would be unable to carry through 
with the work from the standpoint of their personnel, finances, or rigid Govern- 
ment inspections. 

This letter is being written instead of a wire in order to elaborate. If more 
information is desired, please notify. 


Sincerely yours, 
GroretIA Branca, AGC, 
Rosert H. StRIcKLAND, Executive Secretary. 
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Bose, IpAno, May 21, 1955. 
J.D. MARSHALL, 


Executive Director, Associated General Contractors of America, 
Munsey Building, Washington, D.C.: 


General contractors this area have no problem in securing mechanical subbids 
Federal work. More than adequate number mechanical contractors anxious to 
submit bids. 

AGC 1bAHO BRANCH, 
JOHN P. Mo.Litor, Manager. 


RockForD, ILu., May 21, 1955. 
J. D. MARSHALL, 


AGC of America, 
Munsey Building, Washington, D. C.: 


A poll of general contractors in our area discloses that we have no trouble in 
getting subcontractors to bid under the generals on Federal projects. 80 percent 
of members polled state the competition for the chance to bid with them had 
been keen. We have no bids shopping in our area. 


BUILDING CONTRACTORS ASSOCIATION OF ROCKFORD, INC, 


CHICAGO, ILL., May 23, 1955. 
JAMES D, MARSHALL, 
Associated General Contractors, 
Washington, D. C.: 


Contention of mechanical specialty contractors that subbids not provided gen- 
eral contractors because of fear of bid shopping thoroughly erroneous insofar 
as this territory is affected. General contractors in practically every instance 
have received subbids in satisfactory number on all Federal work. 

CHICAGO BUILDERS CHAPTER, AGC, 
CHARLES W. HAYNES, Pres. 


EVANSVILLE, IND., May 23, 1955. 
J. D. MARSHALL, 
Executive Director, Associated General Contractors, 
Washington, D. C.: 
In regard your telegram Saturday, May 21, contractors in this area are re- 
ceiving adequate subbids on Federal work. 
EVANSVILLE CHAPTER AGC, 
ALBERT J. SWEET, Evecutive. 


INDIANAPOLIs, IND., May 23, 1955. 
J.D. MARSHALL, 
Associated General Contractors of America, 
Washington, D. C.: 

Have contacted all general contractors in this REA bidding work at Camp 
Atterbury, Fort Benjamin Harrison, Bunker Hill Naval Establishment, VA 
hospitals in Indiana in last 5 years. All say they notice absolutely no dif- 
ference in willingness of specialty contractors to bid on Federal work as com- 
pared to private work. 

INDIANA GENERAL CONTRACTORS ASSOCIATION, 
MARSHALL D. ABRAMS, Evecutive Secretary. 


Des MOINES, Iowa, May 23, 1955. 
J. D. MARSHALL, 
Executive Director, AGC of America, Inc., 
Washington, D. C.: 

Have contacted Western Contracting Corp., and Lytle of Sioux City and 
Central Engineering Co., of Davenport, who bid more Federal projects than 
other members. Lytles have bid on 22 Federal projects and have had subbids 
on mechanical specialties on every one. In many instances, the number of bids 
ranged from 8 to 26. These, naturally, depend upon character of project. 
Western Contracting Corp. has bid 9 projects and was low bidder on 3. They 
have had subbids on all projects bid. Central Engineering Co. has recently bid 
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one project. They had 3 bids on drainage well installation and 1 on dewatering 
pump, piping and electrical work, which they considered satisfactory. Con- 
tractors report they have had no difficulty in obtaining subbids. Relations with 
subcontractors generally good. Specialty contractors’ complaints generally de- 
velop within their own ranks. They want General Contractors to police their 
own group and now seek Federal policing. 


O. W. CROWLEY, 
Associated General Contractors of Iowa. 


DAVENPORT Iowa, May 22, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
Washington, D.C.: 


Re your telegram, we have had no complaints from general contractors 
throughout State of Iowa. Although small volume of Federal construction, in 
Iowa see no difference between that type or other public works or private con- 
struction and there is completely adequate competition for subbids. In fact on 
single prime contract bidding a better competitive situation results. If sponsors 
of S. 1644 claim most specialty contractors will not bid to general contractors, 
suggest you consider and investigate possibility of subcontractors engaging in 
illegal combination to prevent bidding. 

W. W. MoE.LLer, Executive Secretary 
(For Board of Directors, Master Builders of Iowa). 


Topeka, KaAns., May 21, 1955. 
ASSOCIATION OF GENERAL CONTRACTORS, 
Munsey Building, Washington, D. C.: 
General contractors this area attaining adequate mechanical and electrical 
bids on Federal projects. 
KEN Lewis, Kansas Builders Chapter. 


PapucaH, Ky., May 21, 1955. 
J. D. MARSHALL, 
Managing Director, AGC of America, 
1227 Munsey Building, Washington, D. C.: 
Retel general contractors in western Kentucky, southern Illinois, southeastern 
Missouri, northwestern Tennessee, having absolutely no difficulty in obtaining 
adequate mechanical and electrical bids for Federal or other type projeets. 


H. L. GANGNATH, AGC. 


LOUISVILLE, Ky., May 23, 1955. 
J. D. MARSHALL, 
Heecutive Director, Associated General Contractors, 
1227 Munsey Building, Washington, D. C.: 

All members of this chapter are getting adequate subbids on electrical and 
mechanical work on Federal projects in this area. There is absolutely no, 
repeat no, problem on this subject here. 

LOUISVILLE CHAPTER AGC, 
Gro C. Lone, Secretary. 


BaTON Rouge, La., May 23, 1955. 
J. D. MarsHALt, AGC, Munsey Building, Washington, D. C.: 


Re S. 1644 our general contractors bidding on Federal work receiving large 
numbers of subbids from both mechanical and electrical subcontractors. There 
would seem to be no fear of so-called bid-shopping since these subbids are largely 
voluntary and are submitted usually by mail and in good time with wide compe- 
tition in both instances. 

BATON RovcE CHaprer, AGC, 
ARREN BroussarD, Managing Director. 
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LAKE CHARLES, La., May 23, 1955. 
JAMES D. MARSHALL, 
Executive Director, The Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 


Ninety percent of Federal work in this area is for permanent building at the 
Lake Charles Air Force Base. Our own members and also contractors not domi- 
ciled in Lake Charles who are doing work at the Lake Charles Air Force Base 
have experienced no lack of interest in obtaining qualified mechanical and elec- 
trical subcontractor bids. The number of qualified electrical and mechanical 
subcontractors who bid on work at the Lake Charles Air Force Base are more 
than adequate to complete any job. There is an estimated $20 million to be spent 
on construction at the Lake Charles Air Force Base in the next 2 years. 


G. L. KITTRELL, 
Ezecutive Secretary Lake Charles Chapter, A. G. C. 


NEw ORLEANS, La., May 23, 1955. 
J.D. MARSHALL, 
Executive Director, Associated General Contractors of America, Inc., 
Washington, D. C.: 

Contractors in this area bidding Federal work have definitely experienced no 
difficulty whatsoever in obtaining a sufficient number of subbids on mechanical 
and specialty items. Any reluctance on the part of subcontractors to submit bids 
on Federal work is probably due to their not desiring to become involved with the 
various Goveranment regulations surrounding the job and it would appear that 
they are asking for even stricter control by being directly responsible to each 
yovernment agency rather than to the general contractor. 

PavuL K. MALONE, 
Acting Managing Director, New Orleans Chapter A. G. C. 


Monrose, La., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors of America, Inc. 
Munsey Building, Washington, D. C.: 


Contractors in this area are getting adequate electrical, mechanical and all 
other classes of subbids on Federal projects. 
O. W. Brown, 
Ezecutive Secretary, Northeast Louisiana Contractors Association. 


SHREVEPORT, La., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors of America, 
Washington, D. C.: 


Our members report that all types of mechanical bids are most plentiful on all 
sorts of Government projects. Some of our members bid over wide territories 
and in all areas mechanical bids are more than adequate. 


SHREVEPORT CHAPTER, AGC, ROLLINS. 


Boston, Mass., May 23, 1955. 
JAMES MARSHALL, 


Associated General Contractors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 

Survey Massachusetts contractors reveals: 

1. All have received adequate numbers of electrical and mechanical subbids 
on Federal construction. 

2. Average of 3 to 5 electrical subbids frequently 8 or 9. 

3. Average of 6 heating, plumbing, ventilating. Frequently 10 or 12. 

4. Picture unchanged over past 5 years. 

5. All agree that number bids on any one job affected first by number jobs 
out for bid, second by whether type of work is complex or straightforward, third, 
whether location is remote. This is borne out by frequent high numbers above. 
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6. Majority report considering all job factors there are the same or fewer 
subbidders on work under Massachusetts filed subcontractors law than on Federal 
or private work. 

JOEL B. LEIGHTON, 
Eavecutive Secretary. 


BALTIMORE, Mp., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 

Re your telegram May 20. This is to inform you Baltimore chapter A, G. C. 
when bidding on Federal projects has never and is now not experiencing any 
difficulty in obtaining mechanical and electrical bids. 

MARGARET K. CLARK, 
Manager, Baltimore Builders Chapter. 


Derrotrr, Micn., May 23, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 


1227 Munsey Building, Washington, D. C.: 
Attention J. D. Marshall) 


General contractors in this area have no difficulty in getting subbids from 
electrical or mechanical contractors on Federal work or any other work. 


JouN E. KINSELLA, 
Associated General Contractors of America, Detroit Chapter. 


LANSING, MIcH., Vay 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors, Washington, D. C.: 


General contractors in outstate Michigan have had rather small volume of 
Federal work in recent years but have net experienced any difficulty in getting 
subbids from electrical or mechanical contractors on Federal work and do not 
anticipate that they would have such difficulty if volume of Federal work should 
increase in this area. Some difficulty experienced on public institutional work 
in Grand Rapids area and vicinity but primarily due to prevalent open shop 
conditions which complicates entire picture due to possible labor relations diffi- 
culties. Relations between generals and subs in this area otherwise cordial and 
on businesslike basis. 

GEORGE W. Comss, 
Associated General Contractors. 


MINNEAPOLIS, MINN., May 238, 1950. 
J.D. MARSHALL, 


Executive Director, Associated General Contractors of America, 
1227 Munsey Building, Washington, D. C.: 

When asked “Are you getting adequate electrical or mechanical subbids on 
Federal projects,’ Ray V. Johnson, Winston Bros. Co., Minneapolis, “Absolutely 
yes—can get plenty of subbids on any Federal contract any place in the coun- 
try.” John Drake, Johnson, Drake & Piper, Minneapolis, “Yes, getting all we 
want from people who are qualified. While few are qualified for type of work 
we do believe bids are good cross section.” Vance Johnson, Al Johnson Con- 
struction Co., Minneapolis, “Yes, we are adequately covered on all subbids.” 
Fred-Comb, Fred R. Comb Co., Minneapolis, ‘We are getting at least one-half 
dozen subs on every bid—we go after them—without any question we are getting 
all we need.” R. G. Donovan, Donovan Construction Co., St. Paul, “We're get- 
ting all we need.” Geo. C. Lindquist, Foley Brothers, Inc., St. Paul, “Yes, have 
had no trouble—getting all we need.” 


R. J. HENDERSHOTT, 
Manager, Associated General Contractors of Minnesota. 
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Jackson, Miss., May 23, 1955. 
J. D. MARSHALL, 
Ezecutiwe Director, Associated General Contractors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 


Retel general contractors bidding Federal work in Mississippi are getting aver- 
age of 3 to 4 each electrical and mechanical subbids. Members bidding Federal 
projects in adjoining States report no difficulty getting adequate subbids. This 
information based upon direct questioning. 

Kigsk JEFFREYS, 
Associated Building Contractors of Mississippi. 


Sr. Louis, Mo., May 23, 1955. 
J. D. MARSHALL, 
Executive Director, Associated General Contractors of America, Inc., 
1227 Munsey Buildin@jw ashington, D. C.: 


In St. Louis area adequate number of mechanical subbids are available on 
Federal and other projects dependent on volume of such work involved. On quite 
large volume particularly plumbing and heating small number of qualified sub- 
contractors in these fields limits competition. Small number of qualified subs 
limits competition rather than fear of bid shopping. 

Henry 8. Tr1, Jr., 
Manager, Associated General Contractors of St. Louis. 


Kansas City, Mo., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, 
Munsey Building, Washington, D.C.: 


Re your telegram with exception of occasional subcontractor who does not 
want any Government work because of procedural problems, all substantial and 
qualified electrical and mechanical subcontractors in this area have performed 
and are still bidding Government work. General contractors report they are get- 
ting from 8 to 15 mechanical subbids on each Government job. Kansas City dis- 
trict Corps of Engineers office verifies this statement completely. 


Wittray W. Hotton, 
Kansas City Chapter, AGC. 


HELENA, Mont., May 23, 1955. 
J. B. MARSHALL, 


Associated General Contractors, 
Munsey Building, Washington, D. C.: 
General contractors throughout Montana are receiving adequate mechanical, 
electrical, and painting subbids because of keen competition in these trades. 


J. W. MARLow, 
Montana Building Chapter, AGC. 


OMAHA, NEBR., May 21, 1955. 
J. D. MARSHALL, 


Associated General Contractors, Inc., 
Munsey Building, Washington, D. C.: 

General contractors in this area having no difficulty whatever in obtaining 
adequate bids from electrical and mechanical contractors on Federal work. 
Their bids are realistic and competitive. 

V. J. HaGeart, 
Nebraska Building Chapter. 


63206 O—55——_17 
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NEBRASKA CHAPTER, ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 


Lincoln 8, Nebr., May 21, 1955. 
Mr. JAMES D. MARSHALL, 


Associated General Contractors of America, Inc., 
Washington, D. C. 

Dear Mr. MARSHALL: In the few instances where our people need subbids on 
Federal projects the prices have been highly competitive. 

However, since highway-heavy contractors in this area seldom need electrical 
or mechanical subwork done the Nebraska Chapter isn’t very representative of 
the problem involved in this issue. 

Virg Haggart of the Nebraska Building Capter would be a better source of 
information. No doubt you’ve also contacted him. 

Sincerely yours, 


JAMES CRITCHFIELD, Manager. 


@ Revo, Nev., May 21, 1955. 
J. D. MARSHALL, 


Associated General Contractors, 
Mungsey Building, Washington, D. C.: 
Re your telegram May 20, general contractors in this area have had no 
problem from obtaining bids from subcontractors. 
Epwarp L. PINE, 
Manager, Nevada Chapter, AGC. 


Las Vecas, NEv., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors, 
Munsey Building, Washington, D. C.: 


Contractors this area encountering no trouble securing adequate electrical or 
mechanical subbids. 


CLAUDE M. Frazirr, AGC. 


TRENTON, N. J., May 24, 1955. 
JAMES D. MARSHALL, 


Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 


Re Senate 1644 claim that subcontractors will not bid to generals on Federal 
work, statement is absolutely unfounded in connection with our experience in 
this State. We definitely never have any problem that would warrant the en- 
actment of any such legislation as that proposed under S. 1644. We whole- 
heartedly oppose this measure as it will only further complicate the general 
contractors’ operations, increase cost, and make for more confusion all around. 

HuGuH J. CONNOLLY. 


ALBUQUERQUE, N. MEx., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 


There is no known instances of any qualified subcontractors refusing to bid 
on Government work in New Mexico with the general contractors submitting 
bids thereon. 

Atva J. COATs, 
Manager, New Mezico Building Branch. 


BurFra.o, N. Y., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 


Reference your telegram May 21 on S. 1644 subcontractors point cannot be 
substantiated in this area inasmuch as there is 100 percent coverage to the best 
of our knowledge on all subbids with very good and sufficient competition to 
assure best possible price to Government on all Federal projects. 


Ropert R. LOGAN, 
Secretary, Buffalo Chapter, AGC. 

















FEDERAL CONSTRUCTION CONTRACT ACT 255 


New York, N. Y., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 

Metropolitan Builders Association here in New York City definitely receive 
adequate number of electrical and mechanical subbids on Federal projects to 
insure adequate competition on Federal projects. 

Wm. JosHva BaRney, Jr., 
Secretary, Metropolitan Builders Association. 


CHARLOTTE, N. C., May 21, 1955. 
J. D. MARSHALL, 


Manager Director, 
Associated General Contractors of America, 
1227 Munsey Building, Washington, D. C.: 


Retel May 20th subcontractor organizations claim that mechanical specialty 
contractors will not bid general contractors on Federal construction projects is 
preposterous. A large percentage of our 354 general contractor members are 
constructing and bidding Federal projects over a wide area. All advise that 
from 10 to 25 mechanical and electrical subbids received on each project. It is 
our firm belief that enactment of S. 1644 would needlessly complicate award and 
construction of Government contracts, materially increase costs of construction 
and would work to the detriment of the public interests. 

RoBERT PATTEN, 
Managing Director Carolinas Branch AGC. 


GREENSBORO, N. C., May 23, 1955. 


J. D. MaRsHALL, 
Associated General Contractors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 


Re your wire May 20, five local contractors bidding Federal projects, state 


receive more than adequate number electrical and mechanical subbids on this 
work. 
RutH Penny, 
Secretary Greensboro Office, Carolinas Branch, AGC. 


BisMARCK, N. Dak., May 23, 1955. 
J. D. MARSHALL, 


AGC of America, Inc., 
1227 Munsey Building, Washington, D. C.: 
Reurtel subcontractor competition just as keen as general. Many subs in this 
area opposed to 8. 1644. 
C. L. HorrMan, 
Manager AGC of North Dakota. 


Akron, Oun1I0, May 23, 1955. 
J.D. MARSHALL, 


Associated General Contractors of America, 
1227 Munsey Building, Washington, D. C.: 


Only two Federal jobs in Akron area past 5 years, armory at Barberton, Ohio, 
November 1954; 11 general, 4 each electrical and plumbing. Bids due June 2d 
Akron Naval Training Center Building, 14 general, 3 plumbing, 4 electrical. 


W. L. Meyers, Akron. 


ToLepo, OnI0, May 24, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 


Munsey Building, Washington, D. C.: 
Regarding your wire of May 20, no difficulty is being experienced by general 
contractors in Toledo area in obtaining bids from mechanical specialty contrac- 
tors on any kind of work including Federal projects. The same high competitive 
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conditions prevail with the mechanical specialty contractors as exists in the con- 
struction industry generally. 
AssociaTED Bur“=pine CONTRACTORS OF TOLEDO, 
J. N. Crowrey, Executive Secretary. 


CINCINNATI, On10, May 23, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 


Washington, D. C.: 
(Attention J. D. Marshall.) 
Retel no apparent lack of bidding by subcontractors through general contrac- 
tors in this area on Federal work for fear of bid shopping. This organization 


= many individual firms still contend S. 1644 detrimental to Government and 
ndustry. 


JOHN V. MAESCHER, 
Chairman, Building Division, Cincinnati Chapter. 


CLEVELAND, OHIO, May 23, 1955. 
JaMEs D. MARSHALL, 


The Associated General Contractors of America, Inc., 
Washington, D. C.: 

No dearth of any kind of mechanical bids to general contractors here in Fed- 
eral, public works, institutional or private work. We have a superabundance of 
mechanical bids in all trades. 

JAMES HUMEL, 


President, Associated General Contractors of America, Inc., 
Cleveland Chapter. 


OxLaHoMa City, OKLA., May 24, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
Washington, D. C.: 
(Attention J. D. Marshall.) 
Our contractors getting enough subbids on contracts. 


ASSOCIATION OF OKLAHOMA GENERAL CONTRACTORS. 


OKLAHOMA City, OKLA., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors, Washington, D.C.: 


A survey of our membership shows that there is a more than adequate number 
of mechanical specialty contractors bidding on all Government work in this 
area. The number of bidders on this part of the work is as great, if not greater, 
than the number of general contractors on the bidders lists. 


RutH ANN LESLIE, 
Associated General Contractors. 


PORTLAND, OreEG., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, Washington, D. C.: 
Re your wire contractors in this area are getting more than an adequate num- 
ber of electrical and mechanical subbids on Federal projects. There is no need 
for this type of legislation as far as this area is concerned. 


WILForp C. LONG, 
Secretary, Portland Chapter Building Division. 
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PorTLAND, Orec., May 24, 1955. 
J. D. MARSHALL, 


Ezecutive Director, Associated General Contractors of America, Inc., 
Washington, D.C.: 
Reurtel on subbids. This chapter’s prime contractors are getting subbids. 
However regarding building division, unable to obtain a factual statement. 


PoRTLAND CHAPTER, AGC, 
A. H. Harpine. 


PrrrseuRGH, Pa., May 23, 1955. 
J. D. MARSHALL, 


Managing Director, Associatcd General Contractors, 
Washington, D. C.: 

Have checked with contractors performing latest Federal projects this area. 
Am advised that no difficulty was experienced in any case in getting adequate 
electrical or mechanical subbids. 

W. C. Bowpen. 
Hageissure, Pa., May 24, 1955. 
JAMES MARSHALL, 
Managing Director, Associated General Contractors of America, 
Washington, D. C.: 

We have never been informed of single case in which general contractor has 

not been able to secure subbids because of fear regarding bid shopping. 


PENNSYLVANIA BUILDERS CHAPTER, AGC, 
Geo. M. SCHMELTzZER, Evecutive Director. 


PHILADELPHIA, Pa., May 23, 1955. 


J. D. MARSHALL, 
Managing Director, Associated General Contractors of America, 


Washington, D. C.: 
Retel May 20. Our members are getting adequate electrical and mechanical 
subbids on Federal projects. 
PHILADELPHIA CHAPTER, ASSOCIATED GENERAL CONTRACTORS, 
Harry P. TaywLor, Ezvecutive Secretary. 


PROVIDENCE, R. I., May 21, 1955. 
J. D. MARSHALL, 


Ezecutive Director, Associated General Contractors of America, Inc., 
Washington, D. C.: 

Re your telegram May 27 concerning S. 1644. In Rhode Island, southeastern 
Massachusetts, and eastern Connecticut adequate electrical or mechanical sub- 
bids on Federal projects are received by general contractors. Any claim to con- 
trary because of fear of bid shopping is unwarranted and does not appear to be 
in good faith. 

Ruope IsLanp CHapTerR, AGC, 
Wu. J. SHEEHAN. 


ASSOCIATED GENERAL CONTRACTORS OF SouTH DAKOTA, 


Pierre, 8. Dak., May 22, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, 
1227 Munsey Building, Washington, D. C.: 
Telephone survey among contractors on Federal projects in South Dakota all 
— no dearth of specialty subcontractors. Individual telegrams will confirm 
this. 


W. 8S. Hannan, Secretary. 
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CHATTANOOGA CHAPTER ASSOCIATED GENERAL CONTRACTORS, 
CHATTANOOGA, TENN., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 


Reurtel Chattanooga area general contractors receiving bids from all leading 
Chattanooga electrical and mechanical subcontractors on all work coming out both 
private and governmental. Local architects refuse to require naming of sub- 
contractors at time bid is submitted believing it not to be to best interests of the 
owners. Competition among electrical and mechanical subcontractors here 
strong and fully adequate. 

Homer T. Parks, President. 





KNOXVILLE CHAPTER ASSOCIATED GENERAL CONTRACTORS, 
KNoxvIt_e, Tenn., May 21, 1955. 
J. D. MARSHALL, 
Erecutive Director, the Associated General Contractors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 

Knoxville is and has been center of extremely large volume of Federal work. 
Contractors report no hesitancy on part of subcontractors to bid Federal works 
here. Rumor that there is a lack of subbids wholly unfounded. If support for 
S. 1644 is advancing such baseless contention Congress should see whole purpose 
of bill is to stifle competition. When legislation is sought on basis that appli- 
cants, state of mind is poor better refer to the medics. Copies sent to Senators 
Estes Kefauver and Gore. 

W. L. AMBROSBE, Jr., 
Executive Secretary. 


MEMPHIS CHAPTER ASSOCIATED GENERAL CONTRACTORS, 
Memphis, Tenn., May 20, 1955. 
J. D. MARSHALL, 
Associated Contractors of America, 
Munsey Building, Washington, D. C.: 
Sufficient amount of subbids, both electrical, plumbing and heating and air con- 
ditioning on all Federal jobs out for bids in this area. 
W. W. MacLavucGHLin, Jr., 
Secretary-Manager. 


NASHVILLE CHAPTER ASSOCIATED GENERAL CONTRACTORS, 
Nashville, Tenn., May 23, 1955. 
J. D. MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D. C.: 
Nashville general contractors getting adequate number electrical and mechani- 
cal subbids on Federal projects as in past. 
R. L, ALEXANDER, Secretary. 


JOHNSON City, TENN., May 23, 1955. 











J. D. MARSHALL, 
Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
Reference your telegram May 20, contractors this area get more mechanical 
subbids on Federal work than on private. Bid shopping almost nonexistent. 


RENO BURLESON, 
Secretary, Tricity Chapter AGC. 


BEAuMONT, Tex., May 22, 1955. 







ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
Attention J. D. Marshall, Munsey Building, Washington, D. C.: 
The members of this chapter have always had adequate mechanical subbids on 
all types of Federal construction. Bid shopping is no problem in this area as far 
as mechanical contractors are concerned. 
ASSOCIATED GENERAL CONTRACTORS JEFFERSON COUNTY, 
A. E. WHENHAM, Ezecutive Secretary. 
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Austin, Tex., May 21, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 

Canvass of Austin contractors revealed that they get plenty of reputable elec- 
trical and mechanical subbids on Government construction. Subbidders often 
offer to cut prices after bids close. 

SANNIE Davis, 
Ezecutive Secretary Austin Chapter AGC. 





DALias, Tex., May 21, 1955. 
J. D. MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D. C.: 


Recheck today with half dozen Dallas chapter members who perform large 
volume Federal contracts in various sections of nation and Iceland, elicits unani- 
mous opinion that competitive situation in all branches construction was never 
more severe, and contractors are experiencing no difficulty in obtaining 6 to 12 
satisfactory bids on all types subcontract work, including electrical and mechani- 
cal, on all types Federal, public, and private work. Federal projects in this area 
are being awarded constantly with a high percentage going at figures under esti- 
mates of awarding engineers. This statement based on personal recheck with 
group of contractors who are currently performing in excess of $50 million of 
Federal work. 

JULIAN CAPERS, Jr., 
Managing Director, Dallas Chapter. 


Lonoview, Tex., May 23, 1955. 
J. D. MARSHALL, AGC., 


Washington, D. C.: 
Adequate information from mechanical subbids available is solicited. No in- 
formation coming last hour before letting. 
DAN WILMOTH, 
Secretary , East Texas Chapter, AGC. 


Et Paso, Tex., May 21, 1955. 
ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 


Munsey Building, Washington, D. C.: 

Reurtel, May 20, concerning subcontractor positions concerning S. 1644 now 
before Congress. General contractors in this area report no difficulty whatever 
in obtaining adequate electrical and mechanical subbid on Federal projects. 
Neither is there any difficulty in obtaining subbids of other natures. Contractors 
report no lack whatsoever of adequate subcontractor interest on any Federal 
projects. Competition in this field is keen and plentiful. 


Ex. Paso Cuapter, AGC., 
Vicror R. Jones, Secretary. 


Fort Worth, Tex., May 21, 1955. 
J. D. MARSHALL, 


Managing Director Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
General contractors have no trouble getting mechanical subbids in this area. 


R. B. DUNBAR. 


Hovston, Tex., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 
Retel, Houston contractors are receiving adequate electrical and mechanical 
subbids on Federal projects. 
Loy W. DUDDLESTEN, 
Houston Chapter, AGC. 
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HARLINGEN, TeEx., May 23, 1955. 
J. D. MARSHALL, 
Ezecutive Director, The Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 


To the best of this office’s knowledge we are getting adequate subbids on 
Federal projects. This office is not in favor of listing the subcontractors as per 
S. 1644. 


Rio GRANDE VALLEY CHAPTER, AGC. 


San Antonio, Tex., May 23, 1955. 
J. D. MARSHALL, 


The Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C.: 
Members San Antonio Chapter AGC have had absolutely no difficulty whatever 
in getting adequate electrical or mechanical subbids on Federal projects. 


Pavut ADAMS, 
Executive Secretary San Antonio Chapter, AGC. 





Corpus CuristTI, Tex., May 23, 1955. 
JAMES D, MARSHALL, Ewecutive Director, 
Associated General Contractors of America, 
Munsey Building, Washington, D.C.: 
Contractors bidding Federal construction in this area receive many subbids 
from mechanical specialty contractors on each project that they figure. Compe- 
tition certainly is adequate. 


Curtis BELL, 
Managing Director, South Texas Chapter Associated General Contractors. 





ABILENE, Tex., May 24, 1955. 
JAMES D. MARSHALL, 
Associated General Contractors, 
Munsey Building, Washington, D. C.: 


General contractors of our area which includes 81 west Texas counties have 
not had any unusual difficulty in obtaining mechanical subcontractor bids when 
work is under one contract or they have not had any difficulty obtaining mechan- 
ical bids on Government work. 

Hues H. WEtcH, 
West Tevas Chapter, AGC. 





Sat LAKE City, UTan, May 23, 1955. 
JAMES D. MARSHALL, 
Eaecutive Director Associated General Contractors of America, 
Munsey Building, Washington, D.C.: 


General contractors this area feel they are receiving adequate bids from sub- 
contractors to assure Government fair competition on Federal work. 


W. D. Expringg, 
Menager, Associated General Contractors Intermountain Branch. 


RICHMOND, Va., May 24, 1955. 
J. D. MARSHALL, 


Ezvecutive Director, Associated General Contractors, 
Munsey Building, Washington, D. C.: 

In response to your telegram May 23 contractors contacted by this office report 
no inadequacy of electrical or mechanical subbids on Federal jobs supporting 
wires from individual contractors to follow. 

PHIL BAGLeyY, Jr., 
Ezecutive Secretary, Virginia Branch, AGC. 
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SPOKANE, WasH., May 23, 1955. 
J. D. MARSHALL, 
Ezecutive Director, Associated General Contractors, 
Munsey Building, Washington, D. C.: 

All mechanical contractors bidding very competitively on all work here. There 
are plenty of mechanical contractors not members of their association to give 
good competition on all jobs in this area. Good competition is developing in 
smaller towns as new mechanical contractors start new businesses. 

C. E. HIvey, 
Eastern Washington Builders Chapter. 


SEATTLE, WasH., May 23, 1955. 
J. D. MARSHALL, 


Associated General Constructors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 


General contractors western Washington area receiving more than adequate 
on all types of work including Federal. After general contractor has award 
numerous bids are attempting to lower their original bid to or below the original 
low bidder in their field. Majority of mechanical specialty contractors this 
area claim are opposed to 8. B. 1644. 


E. B. HickKoKk. 


SPOKANE, WASH., May 23, 1955. 
J. D. MARSHALL, 


AGC 1227 Munsey Building, Washington, D. C.: 


Six contracting firms holding or just completing nine and four-tenths millions 
worth of work at local air bases state they have had 5 to 9 subcontract bids 
proffered on each job. The subcontractors of this area do not put out bids too far 
in advance. Competition is sharp and present practice very beneficial to 
Government. 


Sam C. GugEss. 


TacoMa, WAsH., May 23, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
Reurtel May 20, general contractors are receiving adequate electrical and 
mechanical subbids on Federal projects. As many bidders as on none Federal 
projects or as when electrical and mechani¢al contracts are separate. 


C. W. Topp, 
Tacoma Chapter, AGC. 


CHARLESTON, W. VaA., May 23, 1950. 
JAMES D. MARSHALL, 


Ezecutive Director Associated General Contractors of America, Inc., 
1227 Munsey Building, Washington, D. C.: 
Spotcheck with local area contractors discloses that all general contractors in 
this area definitely are now receiving and always have received an adequate 
number of mechanical and electrical subbids on Federal projects. 


EvuGENE H. Brown. 


MILWAUKEE, WI1s., May 21, 1955. 
J. D. MARSHALL, 


Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 
No difficulty experienced securing subbids Federal work from mechanical sub- 
contractors Milwaukee area. This past week 4 large projects construction of 
special AAA facility United States Corps of Engineers were bid by 6 of our con- 
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tractors who reported adequate and plenty subbids received from mechanical 
contractors. 
GENERAL CONTRACTORS ASSOCIATION OF MILWAUKEE, 
GeorGE A. BENISH, Manager. 


JANESVILLE, Wis., May 21, 1955. 
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
1227 Munsey Building, Washington, D. C.: 


Federal construction operations in Wisconsin normal. Adequate subbids on 
all mechanical branches being received from leading mechanical specialty con- 
tractors. Mechanical contractor organizations only making threats in Washing- 
ton. They do not voice the opinion of individual mechanical contractors. 


J. Harry Green, Manager Wisconsin Chapter, AGC. 


LARAMIE, Wyo., May 21, 1955. 
A. G. C. oF AMERICA, 


Munsey Building, Washington, D. C.: 


Re S. 1644. Encountering no difficulty with mechanical bids nor have we 
had any complaint of bid-peddling or shopping for bids. Electrical and mechani- 
cal subbids adequate throughout State. 


WYOMING CONTRACTORS ASSOCIATION. 


ANCHORAGE, ALASKA, May 21, 1955. 
J. D. MARSHALL, 
Associated General Contractors of America, 
Munsey Building, Washington, D. C.: 


Reference subcontractor claim inadequate competition. Subcontractors in 
Alaska plus Pacific Northwest provide plenty of competition often at cut-throat 
prices. Only problem is their deliberate withholding of subbids until almost 
deadline otherwise their claim that Government denied adequate competition 
only hot air as far Alaska concerned. 

L. A. Moore, Alaska Chapter. 
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THE STATE CONTRACT ACT 


Chapter 3, Part 5, Division 3, Title 2, Government Code, 
Chapter 118, Statutes of 1945. 


CHapTeR 3. Pusiic Works 
Article 1. Seope of Chapter and General Provisions 


14250. This chapter may be cited as the State Con- 
tract Act. 


14251. Contracts for the purchase of supplies or materials, 
which are purchased through the Bureau of Purchases of the 
Department of Finance, are not subject to this chapter, even 
though the seller is required to perform some incidental work 
or service in connection with the delivery of the material or 
supplies. 


14252. Improvements on the property of the State on the 
waterfront of the City and County of San Francisco under the 
jurisdiction of the Board of State Harbor Commissioners are 
not subject to this chapter. 


14253. Work done directly by any public utility company 
pursuant to order of the Railroad Commission or other public 
authority, is not subject to this chapter, whether or not done 


under public supervision or paid for in whole or part out of 
publie funds. 


14254. As used in this chapter, ‘‘project’’ includes the 
erection, construction, alteration, repair or improvement of 
any state structure, building, road, or other state improve- 
ment of any kind which will exceed in cost a total of two 
thousand dollars ($2,000). 


Amended by Chapter 886, Statutes 1951. 


14255. Whenever provision is made by law for any project, 
the project shall be under the sole charge and direct control of 
the Department of Public Works. 


14256. Where the nature of the work in the opinion of the 
department is such that its service; im connection therewith are 
not required, it may, with the approval of the Department of 
Finance, authorize the carrying out of the project direetly by 
the state agency concerned therewith if 

(a) The project is-for construction or improvement of fair- 
grounds for a district agricultural association and the total 
cost will not exceed thirty-five thousand dollars ($35,000), or 

(b) The project is for a state agency other than a district 
agricultural association and 

(1) The project is for maintenance, maintenance replace- 
ment, nonstructural alteration, or repair and the total cost will 
not exceed twenty thousand dollars ($20,000), or 
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(2) The project is not specifically mentioned above and the 
total cost will not exceed twenty thousand dollars ($20,000). 

If the estimated total cost of any construction project or 
work carried out under this section exceeds five thousand dol- 
lars ($5,000), the district or agency shall solicit bids in writ- 
ing and shall award the work to the lowest responsible bidder 
or reject all bids; provided, however, that the Director of 
Public Works may authorize the district or agency to carry 
out work in excess of five thousand dollars ($5,000) under the 
provisions of this section by day labor if he deems that the 
award of a contract, the acceptance of bids, or the acceptance 
of further bids is not in the best interests of the State. 


Amended by Chapter 1374, Statutes 1953. 


Article 2. Plans and Specifications 


14270. Before entering into any contract for a project, the 
department shall prepare full, complete, and accurate plans 
and specifications and estimates of cost, giving such directions 
as will enable any competent mechanic or other builder to 
carry them out. 


14271. The plans, specifications, and estimates of cost shall 
be approved by the direetor and the original draft or a certi- 
fied copy filed permanently in the office of the department 
before further action is taken. 


14272. Work on all projects shall be done under contract 
awarded to the lowest responsible bidder pursuant to this 
chapter, except that it may be done by day’s labor under the 
direction of the department: 


(a) In ease of emergency due to the failure of any bridge 
or other highway structure. 

(b) In case of emergency due to damage to a state-owned 
building or any other state-owned real property or improve- 
ments located thereon, by an act of God, including but not 
limited to damage by storm, flood, fire or earthquake, for work 
and remedial measures which are required immediately. 

(c) At any time after the approval of plans, specifications 
and estimates of eost, if the director deems the advertising or 
award of a contract, the acceptance of any bid, or the accept- 
ance of any further bids after the rejection of all submitted 
bids, is not in the best interests of the State. 


Amended by Chapter 1377, Statutes 1953. 


14273. Upon the approval of the director the authorized 
officers of the department may, when proceeding upon the 
basis of day’s labor, let any subdivision or unit of the work 
by contract upon informal bids. 


14274. Bids may be received and contracts awarded on a 
unit basis, that is, the bids compared upon the basis of esti- 
mates of the quantities of the work to be done. 
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14275. Except in unit basis contracts, contracts shall not be 
made exceeding in amount the estimates of costs approved by 


the director and plans and specifications and estimates of costs . 


including expense of advertising and inspection, shall not be 
approved by the director requiring a greater expenditure of 
money than is appropriated for the specific purpose in the law 
authorizing the expenditure. 


14276. The department may, with the approval of the State 
Public Works Board, receive bids for the construction of sev- 
eral public works projects at one state institution as a single 
project. Where more than one appropriation has been made 
for the several projects united as a single project under the 
provisions of this section, payments for the single project shall 
be made from the separate appropriations on such propor- 
tional basis as may be determined by the department and ap- 
proved by the Department of Finance. 


Added by Chapter 14, Statutes 1951. 


Article 3. Advertisements for Bids 


14290. When it appears from the estimates of cost that the 
estimated contract price of any project will not exceed fifteen 
thousand dollars ($15,000), the director may direct that public 
notice to bidders be given as follows: 

(a) By publication for two consecutive insertions in a 
weekly trades paper of general circulation, published either 
in Los Angeles or San Francisco, devoted primarily to the 
dissemination of contract news among contracting firms; and 

(b) Once a week for two consecutive weeks in a newspaper 
of general circulation in the county in which the project is 
located, or, if located in more than one county in such a 
newspaper in a county in which a major portion of the work 
is to be done. 


14291. The notices shall state the time and place for the 
receiving and opening of sealed bids and describe in general 
terms the work to be done. 

In the case of work done by or under the Division of High- 
ways, the director may require that bids shall be delivered to 
and opened by the district engineer of the Division of High- 
ways in whose district the work is to be done, and the notice 
shall designate when and by whom the bids shali be opened. 


14292. When it appears that the estimated contract price 
will exeeed fifteen thousand dollars ($15,000), public notice 
to bidders shall be given by publication once a week for at 
least two consecutive weeks, or once a week for more than two 
consecutive weeks if such longer period of advertising is 
deemed necessary by the department, next preceding the day 
set for the receiving of bids: 
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(a) In two trade papers of general circulation, one pub- 
lished in Los Angeles and one in San Francisco, devoted pri- 
marily to the dissemination of contract and building news 
among contracting and building material supply firms; or 

(b) In the discretion of the department, in one newspaper 
of general circulation published in the county in which the 
major portion of the project is located, and in one such trade 
paper published in the county group, as defined in Section 187 
of the Streets and Highways Code, in which the work is to be 
done. 


14293. The notices shall state the time and place for the 
receiving and opening of sealed bids and that the bids will be 
required for the entire project and for the performance of 
segregate designated parts of the entire project, when the 
department determines that segregation is advisable. 


Article 4. Bids and Bidders 


14310. On eontracts the estimated cost of which exceeds 
fifteen thousand dollars ($15,000), the department shall re- 
quire from prospective bidders answers to questions contained 
in a standard form of questionnaire and financial statement 
including a complete statement of the prospective bidder’s 
financial ability and experience in performing public works. 
When completed, the questionnaire and financial statement 
shall be verified under oath by the bidder in the manner in 
which pleadings in civil actions are verified. 


14311. The department shall adopt and apply a uniform 
system of rating bidders, on the basis of the standard ques- 
tionnaires and financial statements, in respect to the size of 
the contracts upon which each bidder is qualified to bid. 


14312. The questionnaires and financial statements are not 
publie records and are not open to public inspection. 


14313. The department shall furnish to each bidder a 
standard proposal form, which, when filled out and executed 
may be submitted as his bid. Bids not presented on forms so 
furnished shall be disregarded. The department shall not 
furnish proposal forms to any person who is required to 
submit and has not submitted a questionnaire and financial 
statement for prequalification at least five days prior to the 
date fixed for publicly opening sealed bids and been prequali- 
fied for at least one day prior to that date. 


14314. All bids shall be presented under sealed cover and 
accompanied by one of the following forms of bidder’s secu- 
rity : Cash, a cashier’s check, certified check, or a bidder’s bond 
executed by an admitted surety insurer, made payable to the 
Director of Public Works. The security shall be in an amount 
equal to at least 10 percent of the amount bid. A bid shall not 
be considered unless one of the forms of bidder’s security is 
enclosed with it. 
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14315. Whether or not bids are opened exactly at the time 
fixed in the public notice for opening bids, a bid shall not be 
received after that time. 


14316. Any bid may be withdrawn at any time prior to the 
time fixed in the public notice for the opening of bids only by 
written request for the withdrawal of the bid filed with the 
Director of Public Works or the chief of the division under 
whieh the work is to be performed. The request shall be exe- 
cuted by the bidder or his duly authorized representative. The 
withdrawal of a bid does not prejudice the right of the bidder 
to file a new bid. 

This section does not authorize the withdrawal of any bid 
after the time fixed in the public notice for the opening of bids. 


Artiele 5. Award of Contracts 
14330. On the day named in the public notice the depart- 


ane 
or with- 

a 

of bids 


ment shall publicly open the sealed bids and award the con- ” 


tracts to the lowest responsible bidders. 

In the case of bids opened by a district engineer, pursuant to 
Section 14291, he shall report the contents thereof to the diree- 
tor. In all other respects the contracts shall be awarded as are 
other contracts. 


14331. If the successful bidder fails to execute the contract, 
his bidder’s security shall be forfeited to the State. The cash or 
proceeds shall be deposited in the fund out of which the ex- 
penses of preparation and printing of the plans and specifica- 
tions, estimates of cost, and publication of notice are paid. 


14332. If the director deems it is for the best interests of 
the State, he may, on the refusal or failure of the successful 
bidder to execute the contract, award it to the second lowest 
responsible bidder. 

If the second lowest responsible bidder fails or refuses to 
execute the contract, the director may likewise award it to the 
third lowest responsible bidder. 

On the failure or refusal of the second or third lowest bid- 
der, to whom a contract is so awarded, to execute it, his bid- 
der’s security shall be likewise forfeited to the State. 


14333. The failure of the successful bidder to furnish any 
bond required of him by law, within the time fixed for his 
execution of the contract, constitutes a failure to execute the 
contract. 


14334. The bidder’s security of the second and third lowest 


Procedure 
on bidder’s 
failure to 
execute 
contract 


responsible bidders may be withheld until the contract has been % 


finally executed. The cash, cashier’s checks and certified checks 
submitted by all other unsuccessful bidders shall be returned 
to them within 10 days after the contract is awarded, and their 
bidders’ bonds shall be of no further effect. 
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14335. If the director deems the acceptance of the lowest 
responsible bid or bids is not for the best interests of the State, 
he may reject all bids and proceed by day’s labor or advertise 
for other bids in the manner required by this chapter. 


Article 6. Relief of Bidders 


14350. <A bidder shall not be relieved of his bid nor shall 
any change be made in his bid because of mistake, but he may 
bring an action against the department in a court of competent 
jurisdiction in the county in which the bids were opened for 
the recovery of the amount forfeited, without interest or costs. 

The bond of an admitted surety insurer shall be filed with 
the complaint, in such sum as the court may fix, but not less 
than five hundred dollars ($500), conditioned that, if the 
plaintiff fails to reeover judgment, he shall pay all costs in- 
curred by the department in the suit, including a reasonable 
attorney’s fee to be fixed by the court. 


14351. The complaint shall be filed, and summons served on 
the Director of Public Works or State Highway Engineer, or 
an appearance made, within 90 days after the opening of the 
bid; otherwise, the action shall be dismissed. 


14352. The bidder shall establish to the satisfaction of the 
court that : 

(a) A mistake was made. 

(b) He gave the department written notice within five days 
after the opening of the bids of the mistake, specifying in the 
notice in detail how the mistake occurred. 

(c) The mistake made the bid materially different than he 
intended it to be. 

(d) The mistake was made in filling out the bid and not due 
to error in judgment or to carelessness in inspecting the site of 
the work, or in reading the plans or specifications. 


14353. Other than the notice to the department, no claim is 
required to be filed before bringing the action. 


Article 7. Contract Requirements 


14370. Every contract awarded under this chapter shall be 
submitted to the Attorney General or the attorney appointed 
according to law and authorized to represent the division of 
the Department of Public Works under which it is to be per- 
formed. Such a contract is not binding on the State until the 
appropriate attorney finds it to be in accordance with the 
requirements of this chapter, and endorses such finding thereon. 

A certified copy of each contract shall be filed with the Con- 
troller and the Director of Finance, but the failure so to file 
does not invalidate it. 





FEDERAL CONSTRUCTION CONTRACT ACT 


14371. Every contract shall provide for the filing of sepa- Bonds 
rate performance and labor and material bonds by the con- 
tractor executed by an admitted surety insurer, subject to the 
approval of the Department of Public Works. 


14372. Each bond shall be in a sum equal to at least one- Amount 
half of the contract price, except as otherwise provided in“ 
Section 4202 or in the California Toll Bridge Authority Act. 


14373. The labor and material bond shall secure the pay- Labor and 
ment of the claims of laborers, mechanics or materialmen fou” 
employed on the work under the contract and shall contain all 
other provisions required by law. 


14374. The performance bond shall guarantee the faithful Performance 
performance of the contract by the contractor. 


14375. Whenever the director has cause to believe that the ~~~ 
surety has become insufficient, he may demand in writing of the 
contractor such further bonds or additional surety, not exceed- 
ing that originally required, as in his opinion is necessary, 
considering the extent of the work remaining to be done. 
Thereafter no payment shall be made upon such contract to Payment 
the contractor or any assignee of the contractor until the 
further bonds or additional surety has been furnished. 


14376. Every contract shall contain a provision in regard ™ ll 
to the time when the whole or any specified portion of the of work 
work contemplated shall be completed, and shall provide that 


for each day completion is delayed beyond the specified time, 
the contractor shall forfeit and pay to the State a specified 
sum of money, to be deducted from any payments due or to 
become due to the contractor. 


14377. Every contract shall provide that the Department — eS 
of Public Works may make changes in the plans and specifi- Soaieiben 
cations pursuant to this chapter. 


Article 8. Modifications; Performance ; Payment 


14390. Excepting unit basis contracts and extra work Alteration 
authorized by Section 14392, after a contract is let no change * “"""" 
shall be made to increase or diminish the cost in excess of 
five hundred dollars ($500), except with the approval of the 
director, and then only upon the filing and approval of addi- 
tional plans and specifications and estimates of cost. Amended 
contracts for such work shall be entered into and filed with the 
original contract. 


14391, The department may increase or decrease quantities change in 
of work to be done under a unit basis contract during the i >s* 
progress of the work. 


14392. The department may cause the insertion of provi- Provisions 


sions in any contract for the performance of such extra work ","" 
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and the furnishing of materials therefor by the contractor as 
the department requires for the proper completion or construc- 
tion of the whole work contemplated, if the bidders have equal 
opportunity of knowing the proposed terms for the extra work. 


14393. The director may grant such extensions of time for 
completion as he deems for the best interests of the State. 


14394. If the director deems that a contractor has failed 
to supply an adequate working force, or material of proper 
quality, or has failed in any other respect to prosecute the 
work with the diligence and force specified by the contract, 
the director may: 

(a) After written notice of at least five days to the con- 
tractor, specifying the defaults to be remedied, provide any 
such labor or materials and deduct the cost from any money 
due or to become due to the contractor under the contract; or 

(b) If he considers. that the failure is sufficient ground for 
such action, he may give written notice of at least five days to 
the contractor and the contractor’s sureties, that if the defaults 
are not remedied the contractor’s control over the work will be 
terminated. 


14395. If the defaults are not remedied within the time 
specified in the notice, the contractor’s control shall terminate 
as of the expiration of that time. 


14396. Upon such termination, the director may take pos- 
session of and use all or any part of the contractor’s materials, 
tools, equipment, and appliances upon the premises to com- 
plete the contract. All or any part of the work may be com- 
pleted by day’s labor or by employment of other contractors 
on informal contracts, or both. 


14397. Such informal contracts may be awarded only after 
a proposal form has been prepared, a copy is served upon the 
contractor whose control has been terminated, and three days 
allowed thereafter so that he may cause others to bid. Any 


person who is prequalified therefor under Article 4 may bid on 
informal contracts. 


14398. The provisions of this chapter, except as to pre- 


qualification, are not applicable to the award of informal 
contracts. 


14399. If the control of a contractor is terminated or he 
abandons the work, he is not entitled to receive any portion 
of the amount to be paid under the contract until it is fully 
completed. After completion, if the unpaid balance exceeds the 
sum of the amount expended by the State in finishing the 
work, plus all damages sustained or to be sustained by the 
State, the excess not otherwise required by law to be retained 
shall be paid to the contractor, but if such sum exceeds the 
unpaid balance, the contractor and his surety are liable to 
the State for the excess. 


Q-m ame o as 


oo vy 
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14400. On the completion of the gontract, the original con- Return of | 
tractor is entitled to the return of all his unused materials, fc. * 
and his equipment, tools, and appliances, except that he shall 
have no claim on aceount of usual and ordinary depreciation, 


loss, and wear and tear. 


14401. The notices required by this article may be served Service of 
on the contractor or on his agent having charge of the work," 
personally, or by registered mail addressed to the contractor 
or his agent, or, if neither can be located or their addresses are 
unknown, by posting in a conspicuous place upon the premises 
of the project. 


14402. Payments upon contracts shall be made as the de- Payments 
partment prescribes upon estimates made and approved by the 
department, but progress payments shall not be made in excess 
of 90 percent of the percentage of actual work completed, plus 
a like percentage of the value of material delivered on the 
ground or stored subject to or under the control of the State, 
and unused. The department shall withhold not less than 10 
percent of the contract price until final completion and ac- 
ceptance of the project. The Controller shall draw his war- 
rants upon estimates so made and approved by the department 
and the Treasurer shall pay them. 


Amended by Chapter 335, Statutes 1951. 


Article 9. Offenses 


14420. Any officer or employee of the department who cor- Certain 
ruptly performs any official act to the injury of the State, is faoues 
guilty of a felony. 


14421. Any contractor or his agent or employee who cor- Vilation | 
ruptly permits the violation of any contract awarded under 
this chapter to the injury of the State, is guilty of a felony. 


14422. Any subcontractor or agent or employee of any con- 
tractor or subcontractor, who has knowledge of any work be- 
ing done in violation of any contract under this chapter and 
does not immediately notify the department or the inspector 
or resident engineer upon the project of the violation, is guilty 
of a felony. 


14423. Such felonies are punishable by imprisonment in 
the State prison for not less than one nor more than five years. 


14424. Such persons are also liable to the State for double 
the amount the State may have lost, or be liable to lose by 
reason of the acts made crimes by this article. 

Note: Contractor must be licensed before he may submit a bid under 
the State Contract Act. See Contractor’s License Law codified by Chapter 
37, Statutes 1939 as Chapter 9, Division 3 of the Business and Profes- 


sions Code; amended Chapter 967, Statutes 1939 and Chapter 1091, 
Statutes 1939. 
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SUBCONTRACTORS’ BIDS 
(Sections from the Government Code, Chapter 134, Statutes 1943, ex- 
cept where amending chapter is noted.) 
4100. This chapter does not apply to contracts for the con- 
struction, improvement or repair of streets or highways, in- 
cluding bridges. 


Amended by Chapter 1453, Statutes 1949. 


4101. Nothing in this chapter limits or diminishes any 
rights or remedies, either legal or equitable, which: 

(a) An original or substituted subcontractor may have 
against the general contractor, his successors or assigns. 

(b) The State or any county, city, body politic, or public 
ageney may have against the general contractor, his successors 
or assigns, including the right to take over and complete the 
contract. 

Amended by Chapter 1380, Statutes 1945. 


4102. Any officer, department, board or commission taking 
bids for the construction of any public work or improvement 
shall provide in the specifications prepared for the work or 
improvement or in the general conditions under which bids 
will be received for the doing of the work incident to the pub- 
lic work or improvement that any person making a bid or offer 
to perform the work, shall, in his bid or offer, set forth: 

(a) The name and the location of the place of business of 
each subcontractor who will perform work or labor or render 
service to the general contractor in or about the construction 
of the work or improvement in an amount in excess of one-half 
(4) of one percent (1%) of the general contractor’s total bid. 

(b) The portion of the work which will be done by each 
such subcontractor under this act. 


Amended by Chapter 1380, Statutes 1945. 


4103. If a general contractor fails to specify a subcontrac- 
tor for any portion of the work to be performed under the con- 
tract in excess of one-half (4) of one percent (1%) of the 
general contractor’s total bid, he agrees to perform that por- 
tion himself. 


Amended by Chapter 1380, Statutes 1945. 


4104. No general contractor whose bid is accepted shall, 
without the consent of the awarding authority, either: 

(a) Substitute any person as subcontractor in place of the 
subcontractor designated in the original bid. 

(b) Permit any such subcontract to be assigned or trans- 
ferred or allow it to be performed by anyone other than the 
original subcontractor listed in the bid. 

(ec) Sublet or subcontract any portion of the work in excess 
of one-half (4) of one percent (1%) of the general con- 
tractor’s total bid as to which his original bid did not desig- 
nate a subcontractor. 
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(d) The awarding authority may consent to the substitu- 
tion of another person as a subcontractor, when the subcon- 
tractor named in the bid after having had a reasonable oppor- 
tunity to do so, fails or refuses to execute a written contract, 
when said written contract, based upon the general terms, con- 
ditions, plans and specifications for the project involved, or the 
terms of such subcontractor’s written bid, is presented to him 
by the contractor. 


Amended by Chapter 1380, Statutes 1945. 


4105. Subletting or subcontracting of any portion of the Public 
work in excess of one-half (4) of one percent (1%) of the greusts fer 
general contractor’s total bid as to which no subcontractor was 
designated in the original bid shall only be permitted in cases 
of public emergency or necessity, and then only after a finding 
reduced to writing as a public record of the awarding authority 
setting forth the facts constituting the emergency or necessity. 


Amended by Chapter 1380, Statutes 1945. 


4106. A general contractor violating any of the provisions Cancellation 
of this chapter violates his contract and the awarding authority ° court: 
may cancel the contract. After any such violation, the general «red 
contractor shall be penalized to the extent of twenty percent 
(20%) of the amount of the subcontract involved. Funds re- 
covered through the application of this penalty shall be paid 
to the State Treasurer who will deposit them in the General 
Fund. 


Amended by Chapter 1380, Statutes 1945. 


4107. The failure on the part of a contractor to comply Right of 
with any provision of this chapter does not constitute a defense (2S"" 
to the contractor in any action brought against him by a sub- 
contractor. 


4108. As used in this chapter, the word ‘‘subcontractor’’ Definition 
shall have the meaning given to it by the provisions of Chapter 
9 of Division 3 of the Business and Professions Code. 


Added by Chapter 1380, Statutes 1945. 
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STREETS AND HIGHWAYS CODE 
Sections 135, 136 and 136.5 


135. The department may enter into contracts for the re- 
moval or relocation of structures or improvements situated 
upon real property over which a right of way for state high- 
way purposes has been or is to be acquired. 


Amended by Chapter 1027, Statutes 1949. 


136. The department may enter into contracts for the 
leasing or renting of tools or equipment for state highway 
purposes. 


Amended by Chapter 514, Statutes 1935. 


136.5. The contracts referred to in Sections 135 and 136 
are not subject to the provisions of the State Contract Act. 
Whenever the total consideration of such a contract exceeds 
five hundred dollars ($500), it shall be awarded to the lowest, 
responsible bidder, after competitive bidding on such reason- 
able notice as the department may prescribe, except in cases 
of emergency rental of tools or equipment as hereinafter pro- 
vided. Posting of notice for five days in a public place in the 
district office of the Division of Highways within which the 
work is to be done, or the equipment used, is sufficient. Such 
contracts involving a consideration of less than five hundred 
dollars ($500) need not be accompanied by labor and material 
bonds. The department may require faithful performance 
bonds when considered necessary. The advertisement for each 
contract shall state whether or not a bond shall be required. 
Where a faithful performance bond is required, labor and 
material bonds shall be required. 

In cases of emergency repairs necessitated by a landslide, 
flood, storm damage, accident or other casualty, tools or equip- 
ment may be rented for a period of not to exceed 10 days after 
the oceurrence of such emergency without competitive bidding. 


Amended by Chapter 51, Statutes 1945. 
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LABOR AND MATERIAL BONDS 
Chapter 3, Division 5, Title 1, Government Code 


(Sections from the Government Code, Chapter 134, Statutes 1943, except 
where amending chapter is noted.) 

4200. Every person to whom is awarded a contract involv- Bond 
ing an expenditure in excess of five hundred dollars ($500) 
for the improvement, erection or construction of any building, 
road, bridge or other structure, excavating, or other mechani- 
eal work for the State, or for any political subdivision or 
agency of the State shall, before entering upon the perform- 
ance of the work, file a good and sufficient bond with the officer 
or body by whom the contract was awarded. 


Amended by Chapter 406, Statutes 1947. 


4201. The contractor’s bond shall be approved by the om 
officer or body by whom the contract was awarded. 


4202. To be approved, the contractor’s bond shall be in a Term 
sum not less than: 

(a) One-half of the total amount payable by the terms of 
the contract when the total amount payable does not equal or 
exceed five million dollars ($5,000,000). 

(b) One-fourth of the total amount payable by the terms of 
the contract when the total amount payable is not less than 
five million dollars ($5,000,000) and does not exceed ten mil- 
lion dollars ($10,000,000). 

If the total amount payable by the terms of the contract 
exceeds ten million dollars ($10,000,000), a bond in the sum 


of two million five hundred thousand dollars ($2,500,000) is 
sufficient. 


4203. To be approved, the contractor’s bond shall be exe- suretics 
cuted by either two or more good and sufficient sureties or by 
a corporate surety, as provided by law, in an amount not less 
than the sum specified in the bond. 


4204. To be approved, the contractor’s bond shall provide Sureties 
that if the person or his subcontractors, fail to pay for any “”"™” 
materials, provisions, provender or other supplies, or teams, 
used in, upon, for or about the performance of the work con- 
tracted to be done, or for any work or labor thereon of any 
kind, or for amounts due under the Unemployment Insurance 
Act with respect to such work or labor, that the surety or 
sureties will pay for the same, in an amount not exceeding the 
sum specified in the bond, and also, in case suit is brought 
upon the bond, a reasonable attorney’s fee, to be fixed by the 
court. 


Amended by Chapter 1093, Statutes 1947. 
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4205. To be approved, the eontractor’s bond shall by its 
terms inure to the benefit of any and all persons entitled to 
file claims under Seetion 1192.1 of the Code of Civil Procedure 
so as to give a right of action to them or their assigns in any 
suit brought upon the bond. 


Amended by Chapter 599, Statutes 1953. 


4206. Suit against the surety or sureties on the contrac- 
tor’s bond may be brought by any claimant, or his assign, at 
any time after the claimant has ceased to perform labor or 
furnish material, or both, and until the expiration of six 
months after the period in which verified claims may be filed 
as provided in Section 1184e of the Code of Civil Procedure. 


4207. The filing of a verified claim is not a condition 
precedent to the maintenance of an action against the surety 
or sureties on the contractor’s bond. An action on the bond 
may be maintained separately from and without the filing of 
an action against the officer or body by whom the contract was 
awarded. 

Upon the trial of the action, the court shall award to the 
prevailing party a reasonable attorney’s fee, to be taxed as 
costs, and to be included in the judgment therein rendered. 


4208. Unless a contractor’s bond is filed and approved as 
provided in this chapter, no claim in favor of the contractor 
arising under the contract shall be audited, allowed, or paid 
by any officer of the State, or of any political subdivision or 
state agency. Persons who have in good faith performed work 
upon the contract, or supplied materials for the execution 
thereof, shall receive payment of their respective claims in the 
manner provided by Sections 1184, 1184a, 1184b, and 1184c of 
the Code of Civil Procedure upon giving notice by filing state- 
ments as provided in Seetion 1184e of the Code of Civil 
Procedure. 
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CODE OF CIVIL PROCEDURE SECTIONS RELATING 
TO THOSE FURNISHING LABOR AND MATERIALS 
Added by Chapter 1159, Statutes 1951. 


Article 1. Nature, Seope and Priority of the Lien 


1181. Mechanics, materialmen, contractors, subcontractors, 
artisans, architects, machinists, builders, teamsters and dray- 
men, and all persons and laborers of every class performing 
labor upon or bestowing skill or other necessary services on, or 
furnishing materials to be used or consumed in, or furnishing 
appliances, teams, or power contributing to, the construction, 
alteration, addition to, or repair, either in whole or in part, of, 
any building, structure, or other work of improvement shall 
have a lien upon the property upon which they have bestowed 
labor or furnished materials or appliances for the value of 
such labor done or materials furnished and for the value of 
the use of such appliances, teams, or power, whether done or 
furnished at the instance of the owner or of any person acting 
by his authority or under him, as contractor or otherwise. 


1182. (a) For the purposes of this chapter, ‘‘ work of im- Detnitions 
provement”’ includes, but is not restricted to, the construction, 
alteration, addition to, or repair, in whole or in part, of any 
building, wharf, bridge, ditch, flume, aqueduct, well, tunnel, 
fence, machinery, railroad, or wagon road, the seeding, sod- 
ding, or planting of any lot or tract of land for landscaping 
purposes, the filling, leveling, or grading of any lot or tract 
of land, the demolition of buildings, and the removal of 
buildings. 

(b) For the purposes of this chapter, except as otherwise 
provided herein, ‘‘work of improvement’’ and ‘‘improve- 
ment’’ mean the entire structure or scheme of improvement 
as a whole. 

(ec) For the purposes of this chapter, every contractor, sub- 
contractor, architect, builder, or other person having charge 
of the construction, alteration, addition to, or repair, in whole 
or in part, of any building or other work of improvement 
shall be held to be the agent of the owner. 


1185.1. (a) The liens provided for by this chapter shall 
be direct liens and shall not in the ease of any claimants other 
than the contractor be limited, as to amount, by any contract 
price agreed upon between the contractor and the owner ex- 
cept as hereinafter provided. Such liens shall not in any case 
exceed in amount the reasonable value of the labor done or the 
material furnished, or both, for which the lien is claimed, nor 
the price agreed upon for the same between the claimant and 
the person by whom he was employed. Such liens shall not, in 
any case where the claimant was employed by a contractor or 
subcontractor, extend to any labor or materials not embraced 
within or covered by the original contract between the con- 
tractor and the owner, or any modification thereof made by or 
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with the consent of such owner, and of which such contract or 
modification thereof the claimant shall have had actual notice 
before the performance of such labor or the furnishing of such 
materials. 

(b) The filing of an original contract for a work of im- 
provement or of a modification of such original contract in the 
office of the county recorder of the county where the property 
is situated, before the commencement of the work, shall be 
equivalent to the giving of actual notice of the provisions 
thereof by the owner to all persons performing work or fur- 
nishing materials thereunder. 

(c) In ease said original contract shall, before the work is 
commenced, be so filed, together with a bond of the contractor 
with good and sufficient sureties in an amount not less than 
fifty (50) percent of the contract price named in said contract, 
which bond shall, in addition to any conditions for the per- 
formance of the contract, be also conditioned for the payment 
in full of the claims of all persons performing labor upon or 
furnishing materials to be used in, or furnishing appliances, 
teams, or power contributing to, such work, and shall also by 
its terms be made to inure to the benefit of any and all persons 
who perform labor upon or furnish materials to be used in or 
furnish appliances, teams, or power contributing to, the work 
described in said contract as to give such persons a right of 
action to recover upon said bond in any suit brought to fore- 
close the liens provided for in this chapter or in a separate 
suit brought on said bond, then the court must, where it would 
be equitable so to do, restrict the recovery under such liens to 
an aggregate amount equal to the amount found to be due 
from the owner to the contractor and render judgment against 
the contractor and his sureties on said bond for any deficiency 
or difference there may remain between said amount so found 
to be due to the contractor and the whole amount found to be 
due to claimants for such labor or materials or both. 

(d) It is the intent and purpose of this section to limit the 
owner’s liability, in all cases, to the measure of the contract 
price where he shall have filed or caused to be filed in good 
faith with his original contract a valid bond with good and 
sufficient sureties in the amount and upon the conditions as 
herein provided. It shall be lawful for the owner to protect 
himself against any failure of the contractor to perform his 
eontract and make full payment for all work done and mate- 
rials furnished thereunder by exacting such bond or other 
security as he may deem necessary. 


Article 2. Stop Notices 
Notice by 1190.1. (a) Any of the persons mentioned in Sections 1181 


oe, and 1184.1, except the contractor, and all persons, firms and 
suppliers: eorporations, excluding the contractor, performing work or 
furnishing materials, or both, upon any public improvement, 
including highways, streets, wagon roads, viaducts or sewers, 


may at any time, prior to the expiration of the period within 
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which claims of lien must be filed for record, as prescribed by 
the provisions of Section 1193.1 of this code, give to the owner, 
a notice that they have performed labor or furnished materials, 
or both, to the contractor or other person acting by the author- 
ity of the owner, or that they have agreed to do so, stating in 
general terms the kind of labor and materials and the name of 
the person to or for whom the same was done or furnished, or 
both, and the amount in value, as near as may be, of that al- 
ready done or furnished, or both, and of the whole agreed to 
be done or furnished, or both, and any of said persons who 
shall on the written demand of the owner refuse to give such 
notice shall thereby deprive himself of the right to claim a lien 
under this chapter. 

(b) Such notice must be verified by the claimant, or by 
some person acting in his behalf, and may be given by deliver- 
ing the same to said owner, personally, or by leaving it at his 
residence or place of business with some person in charge, or by 
delivering it to his architect, if any ; provided, however, that in 
all cases in which said work is being done under a contract 
with the State, or with any public board, commission, or officer 
thereof, or with any political subdivision thereof, such notice 
must be filed, within said time, in the office of the controller, 
auditor, or other public disbursing officer whose duty it is to 
make payments under the provisions of such contract, or with 
the commissioners, managers, trustees, officers, board of super- 
visors, board of trustees, common council or other body by 
whom the contract for the improvement was awarded. In the 
case of any contract of the State by or through the Department 
of Public Works, such notice must be filed with the Director of 
Public Works, and not with the State Controller. In the case 
of any contract of the State by or through any other state de- 
partment, board, commission, or officer, such notice must be 
filed within said time with the head of such state department, 
board, commission, or officer and not with the State Controller. 
No such notice shall be invalid by reason of any defect in form ; 
provided, it is sufficient to inform the owner of the substantial 
matters herein provided for. 

(¢) Upon such notice being given it shall be the duty of the 
person to whom such notice is given to, and he shall withhold 
from his contractor or from any person acting under his au- 
thority and to whom said labor or materials, or both have been 
furnished, or agreed to be furnished, sufficient money or suffi- 
cient bonds, where bonds are to be issued in lieu of money by 
the political subdivision which contracted for said work, due 
or that may become due to such contractor to answer such 
claim and any lien that may be filed therefor, and, if the owner 
is a public body whose property, by reason of public policy or 
otherwise, is not subject to the liens in this chapter provided 
for, also the reasonable cost of any litigation thereunder. 

Provided, however, that if in connection with any private 
work of improvement, any statutory labor and material bond 
has been furnished under Section 1185.1 of this code comply- 


Contents of 
stop notice 


Form, 
delivery 


Filing of 
notice 


Withholding 

































































Same: Where 
insufficient 


Fraudulent 
notice 


Notice to 
equitable 
owner: 


FEDERAL CONSTRUCTION CONTRACT ACT 


ing with the provisions of such last mentioned section and has 
been filed in the office of the county recorder, as in said section, 
provided, then in said event, it shall not be the duty of the 
person to whom such notice is given to withhold any moneys 
pursuant to such notice but such moneys may be withheld by 
such person to whom such notice is given. 

(d) In the event the mbneys so withheld or required to be 
withheld shall be insufficient to pay in full the valid demands 
of all persons by whom such notices were given, the same shall 
be distributed among such persons in the same ratio that their 
respective claims bear to the aggregate of such valid demands. 
Such pro-rata distribution of said moneys shall be made among 
the persons entitled to share therein, without regard to the 
order of priority in which their respective notices may have 
been given or their respective actions, if any, commenced. 

(e) Any person who shall wilfully give a false notice of his 
claim to the owner or who shall wilfully include in his claim 
work or materials not performed upon or furnished for the 
property described in such notice shall forfeit all right to par- 
ticipate in the pro-rata distribution of such moneys and all 
right to any lien under this chapter. 

(f) Nothing in this article contained shall be construed to 
impair in any manner the right of any person by whom such 
notice has been given to recover from the contractor or his 
sureties any deficit that may remain unpaid after such pro-rata 
distribution in an action upon the bond provided for by Section 
4200 of the Government Code. 

(g) The word ‘‘owner’’ as used in this action, includes the 
State, or any public board, commission, or officer, thereof, or 
any political subdivision thereof, whether the said work be 
done by or under the direction of said State, public board, com- 
mission, or officer thereof, or any political subdivision thereof. 

(h) Any of the persons mentioned in Sections 1181 and 
1184.1, except the contractor at any time prior to the expira- 
tion of the period within which claims of lien must be filed for 
record, as prescribed by the provisions of Section 1193.1 of this 
code, may, in any instance in which the funds with which the 
eost of the work of improvements are, wholly or in part, to be 
defrayed from the proceeds of a building loan, give to the 
mortgagee, beneficiary under deed of trust, or assignee or suc- 
cessor in interest of either, or to any escrow holder or other 
party holding any funds furnished or to be furnished by the 
owner or lender or any other person as a fund from which to 
pay construction costs or arising out of a construction or build- 
ing loan, a notice similar to the one provided for in subdivision 
(a) of this section, whereupon the person so given such notice 
under this subsection may withhold funds to answer such 
claims and any lien that may be filed therefor, but shall be 
under no obligation to do so unless a bond is furnished as here- 
inafter provided. 
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If such person entitled to file such claim under this subsec- 
tion files with the person holding such funds as a fund from 
which to pay such construction costs, a bond with good and suffi- 
cient sureties in a penal sum equal to one and one-quarter times 
the amount of such claim, undertaking that if the defendant 
recovers judgment in an action brought on said verified claim or 
on the lien filed by the claimant, the lien claimant will pay all 
costs that may be awarded against the owner, contractor, or 
person holding such funds, or any of them, and all damages that 
such owner, contractor, or person holding such funds may sus- 
tain by reason of the equitable garnishment effected by the 
claim or by reason of the lien, not exceeding the sum specified 
in the undertaking, then the person holding such funds must 
withhold from the borrower or other person to whom said 
owner may be obligated to make payments or advancements 
out of said fund sufficient money to answer such claim, and any 
lien that may be filed therefor. No assignment by the owner or 
contractor of construction loan funds, whether made before a 
verified claim is filed, or after such claim is filed shall be held 
to take priority over claims filed under this subsection (h) and 
such assignment shall have no binding force insofar as the 
rights of claimants who file claims hereunder are concerned. 

(i) If the contractor, subcontractor, or any other person 
against whom any claim is filed under subsection (h) above, or 
if the owner, mortgagee, beneficiary under deed of trust, escrow 
holder or any other person, disputes the correctness or validity 
of any claim so filed on private construction work, the con- 
tractor, subcontractor, owner or any such other person dis- 
puting such claim, may file with the custodian of such fund a 
bond executed by good and sufficient sureties in a penal sum 
equal to one and one-quarter times the amount of such claim, 
which bond shall guarantee the payment of any sum not 
exceeding the penal obligation of the bond, which the claimant 
may recover on the claim, together with his costs of suit in the 
action, if he recovers therein. Upon the filing of such last men- 
tioned bond the funds withheld to respond to the verified claim 
shall forthwith be released. 

(j) Subsections (h) and (i) above shall not apply to public 
work ; nor shall either of such sections be applicable if in con- 
nection with a private work of improvement any statutory 
labor and material bond has been furnished under Section 
1185.1 of this code complying with the provisions of such See- 
tion 1185.1, and has been filed in the office of the county re- 
eorder at any time prior to the filing of the first verified claim 
or notice to withhold. 

(k) To be effective any verified claim or notice to withhold 
filed under subsection (h) served upon a banking corporation 
or association, building and loan association, title insurance 
company, escrow holder or other person holding such construc- 
tion funds, and maintaining branch offices must be given to or 
served upon the manager or other responsible officer or person 
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at the office or branch thereof administering or holding such 
construction funds. 

(1) Any verified claim or notice to withhold may be served 
by registered mail with the same effect as by personal service. 

(m) If the person holding the funds objects to the suffi- 
ciency of the sureties on the bond referred to in subsection (h) 
above, he must give notice in writing to the claimant within 20 
days after the service of the notice provided for in subsection 
(h) that he so objects, in which event the claimant may within 
10 days after the receipt of such written objection substitute 
for the bond so objected to a similar bond in like amount exe- 
cuted by a corporate surety licensed to write such bonds in the 
State of California, and if the claimant fails to do so the party 
served with such verified claim or notice to withhold may dis- 
regard the same and release all funds withheld in response 
thereto. 


Amended by Chapter 1382, Statutes 1951. 


1191.1. If the contractor, subcontractor, or other person 
against whom any claim is filed, as provided in the preceding 
section or as provided in Section 1192.1 of this code, shall dis- 
pute the correctness or validity of any claim so filed, it shall be 
lawful for the public agency, body, or disbursing officer con- 
cerned, at its or his discretion, to permit the contractor to 
whom said contract was awarded to deliver to such public 
agency, body, or officer a bond executed by some corporation 
authorized to issue surety bonds in the State, in a penal sum 
equal to one and one-fourth times the amount of said claim, 
which bond shall guarantee the payment of any sum which 
said claimant may recover on said claim together with his 
costs of suit in said action, if he shall recover therein, and 
upon filing of said bond by and with the consent of such 
agency, body, or officer, then such agency, body, or officer shall 
not withhold any moneys from such contractor on account of 
such claim. In the case of a contract with the State entered 
into by or through the Department of Public Works, the bond 
shall be filed with the Director of Public Works and not with 
the State Controller The sureties upon said bond shall be 
jointly and severally liable to said claimant with the sureties 
upon the bond given in accordance with the provisions of 
Chapter 3, Division 5, Title 1 of the Government Code. 


1192.1. (a) Any materialman or person furnishing mate- 
rials, provisions, provender, or other supplies used in, upon, 
for, or about the performance of work contracted to be executed 
or performed to which Chapter 3 of Division 5, Title 1 of the 
Government Code applies, or any person renting or hiring 
teams or implements or machinery for or contributing to the 
work to be done, or any person who performed work or labor 
upon the same or any person who supplies both work and 
materials, and whose claim has not been paid by the contractor 
or person to whom the contract has been awarded, or by the 
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subcontractors of the contractor or person, may at any time 
prior to the expiration of the period within which claims of 
lien must be filed for record as prescribed by this section or 
by Section 1193.1 file with the public agency, body or officer 
by whom the contract was awarded, or with the controller, 
auditor, or other public disbursing officer whose duty it is to 
make payments under the provisions of such contract a veri- 
fied statement of such claims, together with a statement that 
the same have not been paid. 

(b) Except as to contracts awarded under the State Contract 
Act, Chapter 3, Part 5, Division 3, Title 2 of the Government 
Code, within 10 days after the completion of any contract, struc- 
ture, or work of improvement to which Chapter 3 of Division 
5, Title 1 of the Government Code applies, or within 10 days 
after there has been a cessation from labor thereon for a period 
of 30 days, the State, or any public board, commission, or 
officer thereof, or any political subdivision thereof, may file 
for record in the office of the county recorder of the county or 
eounties where the property is situated a notice setting forth 
the date when the same was completed or on which cessation 
from labor occurred, together with the name of the state or 
such publie board, commission, or officer thereof, or such politi- 
eal subdivision thereof, and a description of the property or 
public work or structure sufficient for identification, and the 
name of the contractor or contractors, and the names of the 
sureties, if any. In the case of any contract awarded under the 
provisions of the State Contract Act, such notice, if filed, shall 
be filed within 10 days after acceptance of the project, and as 
to such contracts verified statements of claims may be filed 
within 30 days after the filing for record of such notice, or if 
such notice is not so filed, within 90 days after the acceptance 
of the project. The notice shall be verified by some officer of 
the State or some member of such board, commission, or officer 
thereof, or of such political subdivision thereof. If the notice 
is not so filed, the failure to do so has the same effect as is 
provided in Section 1193.1 with reference to the ‘‘owner.’’ 

(c) Actions against the State, public board, commission, or 
officer thereof, or the political subdivision of the State, or the 
disbursing officer whose duty it is to make payments under the 
provisions of the contract for the public improvement in ques- 
tion, brought by any claimant who has filed claim under this 
section, or his assign, shall be governed by the provisions of 
Sections 1190.1 and 1197.1 and the verified notice provided 
for in those sections is equivalent for all purposes to the veri- 
fied claim provided for herein. 

(d) No assignment by the contractor of the whole or any 
part of the money due him or to be due him under the con- 
tract, or for ‘‘extras’’ in connection therewith, whether made 
before a verified claim is filed as provided for herein or after 
the claim is filed, takes priority over claims filed under this 
section and such assignment has no binding force insofar as 
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the rights of the claimants who file claims hereunder, or their 
assigns, are concerned. 

(e) This section does not prohibit the payment of any 
money to the contractor or his assigns, so long as no verified 
claim is on file before the disbursing officer has actually sur- 
rendered possession of the warrant, checks, bonds, or money 
or the payment to the contractor or his assigns of any money 
due him or his assigns over and above the total amount of the 
claims filed at that time plus such interest and court costs as 
might be reasonably anticipated in connection with the claims. 

(f) If the contractor, subcontractor, or other person against 
whom any claim is filed as provided in this section disputes 
the correctness or validity of any claim so filed, the controller, 
auditor, or other public disbursing officer whose duty it is to 
make payments under the provisions of such contract or the 
commissioner, managers, trustees, officers, board of supervisors, 
board of trustees, common council, or other body by whom the 
contract for the improvement was awarded, in its or his. dis- 
eretion, may permit the contractor to whom the contract was 
awarded to deliver to such board, commission, or officer a bond 
executed by some corporation authorized to issue surety bonds 
in the State of California, in a penal sum equal to one and 
one-fourth times the amount of the claim, which bond shall 
guarantee the payment of any sum which the claimant may 
recover on the claim together with his costs of suit in the 
action, if he recovers therein. Upon the filing of the bond 


by and with the consent of such board, commission or officer, 
then such board, commission or officer shall not withhold any 
moneys from the contractor on account of the claim. The 
sureties upon the bond are jointly and severally liable to the 
claimant with the sureties upon the contractor’s bond given 
in accordance with Chapter 3 of Division 5, Title 1 of the 
Government Code. 


Article 3. Claims of Lien 


1193.1. (a) Every original contractor claiming the benefit 
of this chapter, after the completion of his contract and within 
the periods of time as provided in this section, and every per- 
son, other than an original contractor, claiming the benefit of 
this chapter, after he has ceased to perform labor or furnish 
material, or both, for any work of improvement and before the 
expiration of the periods of time as provided in this section, 
may file for record with the county recorder of the county in 
which the property is situated a claim of lien as provided in 
subdivision (j) of this section. 

(b) Where the work of improvement is not made pursuant 
to one original contract for the work of improvement but is 
made in whole or in part pursuant to two or more original 
contracts each covering a particular portion of the work of 
improvement, the owner may within 10 days after completion 
of any such contract for a particular portion of the work of 
improvement file for record a notice of completion thereof as 
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provided in subdivision (f) of this section. If such notice be so 
filed, then the original contractor under the contract covered 
by such notice must within 60 days after the date of filing for 
record such notice, and all other persons claiming the benefit 
of this chapter for work done or materials furnished under 
such contract, must within 30 days after the date of filing for 
record such notice, file for record his claim of lien. If such 
notice be not so filed, then the period for filing claims of lien 
shall be as provided in subdivision (c) of this section. 

(ec) The owner shall within 10 days after the completion of Mettes of 
the work of improvement file for reeord a notice of completion “"”” 
as provided in subdivision (f) of this section. If such notice be 
so filed, then, exeept as to any persons who were required to file 
a claim of lien as provided in subdivision (b) of this seetion, 
every original contractor must within 60 days after the date of 
filing for record such notice, and every person, other than an 
original contractor, claiming the benefit of this chapter must 
within 30 days after the date of filing for record such notice, 
file for record his claim of lien. If such notice be not so filed, 
then, except as to any persons who were required to file for 
record claims of lien as provided in subdivision (b) of this 
section, all persons claiming the benefit of this chapter shall 
have 90 days after the completion of such work of improve- 
ment within which to file their claims of lien. 

(d) In all cases, except as provided in subdivision (e) of Bauivalence 
this section, any of the following shall be deemed equivalent to ““""'“" 
a completion: (1) the oceupation or use of a work of improve- 
ment by the owner, or his agent, accompanied by cessation 
from labor thereon; (2) the acceptance by the owner, or his 
agent, of the work of improvement; or (3) after the com- 
mencement of a work of improvement, a cessation of labor 
thereon for a continuous period of 60 days, or a cessation of 
labor thereon for a continuous period of 30 days or more if the 
owner files for reeord a notice of cessation as provided for in 
subdivision (h) of this section, except that the time for and 
manner of filing claims of lien where there has been such a 
cessation of labor shall be as provided in subdivisions (g) and 
(h) of this section. 

(e) If a work of improvement is of the character referred to Public, 
in Section 1184.1 of this code and is subject to acceptance by °"™""' 
any public or governmental authority, the completion of such 
work of improvement shall be deemed to be the date of such 
acceptance. 

(f). The notice of completion provided for in this section Notice of 
shall be filed in the office of the county recorder of the county pie 
in which the property is situated, shall be signed and verified contents 
by the owner or some other person on behalf of the owner, and 
shall set forth the following: (1) the date of completion of 
such work of improvement or of such particular portion of the 
work of improvement; provided, that the recital of an errone- 
ous date of completion shall not affect the validity of the notice 
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if the true date of completion is within 10 days preceding the 
date of filing for record such notice; (2) the name and address 
of such owner; (3) the nature of the interest or estate of such 
owner ; (4) a description of the property sufficient for identifi- 
eation, which description shall contain the street address of 
such property if any such street address shall have been given 
to such property by any competent public or governmental 
authority ; provided, that if a sufficient legal description of the 
property is given the validity of the notice shall not be affected 
by the fact that the street address recited is erroneous or that 
such street address is omitted; (5) the nave of the original 
contractor, if any, for the work of improvement, or if the 
notice is given only of completion of a contract for a particu- 
lar portion of such work of improvement as provided in subdi- 
vision (b) of this section, then the name of the original con- 
tractor under such contract, and a general statement of the 
kind of work done or materials furnished pursuant to such 
contract. 

(g) If, after the commencement of a work of improvement, 
there shall be a cessation of labor thereon for a continuous 
period of 60 days, then all persons claiming the benefit of this 
ehapter shall within 90 days from the expiration of such 60- 
day period file for record their claims of lien; provided, that 
if, after there shall be a cessation of labor thereon for a con- 
tinuous period of 30 days or more, the owner files for record 
a notice of cessation as provided in subdivision (h) of this 
section, every original contractor must within 60 days after 
the date of filing for reeord such notice, and every other per- 
son claiming the benefit of this chapter must within 30 days 
after the date of filing for record such notice, file for record 
his claim of lien. Nothing contained in this subdivision shall, 
however, extend the time for the filing for record of a claim 
of lien required to be filed for record by reason of the filing 
for record prior to cessation of a notice of completion as pro- 
vided in subdivision (b). 

(h) The notice of cessation provided for in subdivision (g) 
of this section shall be filed for record in the office of the 
eounty recorder of the.county in which the property is situ- 
ated, shall be signed and verified by the owner or someone on 
behalf of the owner, and shall set forth the following: (1) the 
date on or about when the cessation from labor commenced ; 
(2) a statement that such cessation continued until the giving 
of such notice of cessation; (3) the name and address of the 
owner; (4) the nature of the interest or estate of such owner ; 
(5) a description of the property sufficient for identification, 
which deseription shall contain the street address of such prop- 
erty if any such street address shall have been given to such 
property by any competent publie or governmental authority ; 
provided, that if a sufficient legal description of the property 
is given the validity of the notice shall not be affected by the 
fact that the street address recited is erroneous or that such 
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street address is omitted; (6) the name of the original con- 
tractor, if any, for the work of improvement as a whole. 

(i) The word ‘‘owner’’ as used in subdivisions (f) and (h) 
of this section is hereby defined to mean the owner who caused 
the building, improvement, or structure, to be constructed, 
altered, or repaired (or his successor in interest at the date a 
notice of completion or cessation from labor is filed for reeord ) 
whether the interest or estate of such owner be in fee, as 
vendee under a contract of purchase, as lessee, or other inter- 
est or estate less than the fee; and where such interest or 
estate is held by several persons as joint tenants or tenants in 
common, any one or more of the co-tenants may be deemed to 
be the ‘‘owner’’ within the meaning of this section; provided, 
that any notice of completion or cessation from labor signed 
by less than all of such co-owners shall recite the names and 
addresses of all of such co-owners. 

(j) A elaim of lien filed for record by any person eclaim- 
ing the benefit of this chapter shall be signed and verified by 
the claimant or by some person on his behalf and shall contain 
the following: (1) a statement of his demand after deducting 
all just credits and offsets; (2) the name of the owner or re- 
puted owner, if known; (3) a general statement of the kind 
of work done or materials furnished by him, or both; (4) the 
name of the person by whom he was employed or to whom he 
furnished the materials; (5) a deseription of the property 
sought to be charged with the lien sufficient for identification. 

(k) Any person who shall wilfully include in his claim of 
lien filed for record pursuant to this chapter work not per- 
formed upon, or materials, appliances or power not furnished 
for, the property described in such claim, shall thereby forfeit 
his lien. 

Added by Chapter 1376, Statutes 1951. 


Article 4. General and Procedural Provisions 


1197.1. (a) No action to enforce the payment of any claim, 
notice of which may be given pursuant to Article 2, shall be 
commenced against the owner, nor against the State or any 
public board, commission, or officer thereof, nor against any 
political subdivision of the State or the disbursing officer 
thereof whose duty it is to make payments under provisions of 
such contract, prior to the expiration of the period within 
which claims of lien must be filed for record, as prescribed by 
Section 1193.1 of this code, nor shall any such suit be com- 
menced later than 90 days following the expiration of such 
period. No money or bond shall be withheld by reason of any 
such notice as is prescribed by Article 2 longer than said 90 
days following the expiration of. such period unless pro- 
ceedings be commenced in a proper court within that time by 
the claimant to enforce his claim; and in case such proceedings 
be so commenced but be not prosecuted to trial within two 
years after the commencement thereof, the court may in its 
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discretion dismiss the same for want of prosecution ; and in all 
eases upon the dismissal of such proceedings, unless it be 
expressly stated that the same is without prejudice, or upon 
a judgment rendered therein against the claimant, or upon 
the termination of said 90 days above provided if such pro- 
ceedings have not been commenced, such notice shall cease to 
be effective and the moneys or bonds withheld shall be paid or 
delivered to the contractor or other person to whom they 
are due. 

(b) Notice of such proceedings shall be given or filed within 
five days after the commencement thereof to the same persons 
and in the same manner as provided in Article 2 of this 
chapter with respect to notice of claim. 

(ec) Any number of persons who have given such notices 
may join in the same action and when separate actions are 
commenced the court first acquiring jurisdiction may consoli- 
date them. 

(d) Upon demand of the owner the court shall require all 
claimants to the moneys withheld by the owner in response 
to such notices to be impleaded in said action, to the end that 
the respective rights of all parties may be adjudicated and 
settled therein. 


1200.1. (a) The surety or sureties on any bond given pur- 
suant to any of the provisions of this chapter shall not be 
exonerated or released from the obligation of the bond by any 
change, alteration, or modification in or of any contract, plans, 
specifications, or agreement pertaining or relating to any 
scheme or work of improvement or pertaining or relating to 
the furnishing of labor, materials, or equipment therefor, nor 
by any change or modification of any terms of payment or 
extension of the time for any payment relating or pertaining to 
any scheme or work of improvement, nor by any rescission or 
attempted rescission of any such contract or agreement, nor 
by rescission or attempted rescission of the bond, nor by any 
conditions precedent or subsequent in the bond attempting to 
limit the right of recovery of laborers or materialmen other- 
wise entitled to recover under any such contract or agreement 
or under the bond, nor, where the bond is given for the benefit 
of laborers, materialmen, or other persons entitled to claim a 
lien under this chapter, by any fraud practiced by any person 
other than such laborer, materialman, or like person as is seek- 
ing to recover on the bond. 

(b) All bonds given pursuant to the provisions of this 


, chapter will be construed most strongly against the surety and 


in favor of all persons for whose benefit such a bond is given, 
and under no circumstances shall a surety be in anywise re- 
leased from liability to the said laborers or materialmen or 
persons furnishing appliances, teams, or power, for whose 
benefit said bond has been written, by reason of any breach of 
contract between owner and contractor or on the part of any 
obligee named in said bond, but the sole condition of recovery 
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on the part of such person furnishing labor or material or 
appliances, teams, or power, as aforesaid, shall be that said 
labor or material has been used or consumed in or said appli- 
ances, teams, or power have contributed to the work of im- 
provement to which said bond refers, and that the said third 
person for whose benefit said bond has so been made to inure 
has not been actually paid some part of all of the sums due 
him for the same. 

(ec) No provisions in any of the bonds given pursuant to 
any of the provisions of this chapter attempting by contract 
to shorten the period prescribed for the commencement of an 
action thereon, as laid down in Section 337 of this code, shall 
be valid if such provision attempts to limit the time for eom- 
mencement of action thereon to a shorter period than six 
months from the completion of said structure or work of im- 
provements, as ‘‘completion’’ is defined in Article 3 of this 
chapter, nor shall any provision in any of said bonds attempt- 
ing to limit the period for the commencement of actions 
thereon be valid insofar as actions brought by persons fur- 
nishing labor or materials, appliances or teams or power, as 
aforesaid, are concerned, unless said bond be filed for record, 
with the contract to which it refers, before the work of im- 
provement is commenced, with the county recorder of the 
county or city and county in which the property referred to 
therein, or some part thereof, is situated. 

(d) In ease the surety or sureties on any bond given as in 
this chapter provided shall have caused said bond to be filed 
and recorded in the office of the county recorder of the county 
in which the property is situated before the work of improve- 
ment is completed, then no action may be maintained thereon 
unless there shall previously have either been filed a me- 
chanic’s lien claim as in this chapter provided or unless writ- 
ten notice shall previously have been given to the surety on 
said bond before the expiration of the time prescribed in this 
chapter for filing a lien to enforce such claim, which notice 
shall state that the person giving such notice has performed 
labor or furnished materials, or both, or furnished appliances, 
teams, or power, to the contractor or other person acting by 
the authority of the owner, or that they have agreed to do so, 
stating in general terms the kind of labor, materials, appli- 
ances, teams, or power and the name of the person to or for 
whom the same was done or furnished, or both, and the amount 
in value, as near as may be, of that already done or furnished, 
or both, and of the whole agreed to be done or furnished, or 
both. The filing of an action to foreclose such lien shall not be 
a condition precedent to a recovery on said bond. If said bond 
has been so filed as herein last provided, then any suit brought 
against such surety or sureties shall be filed within six months 
after completion of said structure or work of improvement, as 
‘*completion’’ is defined in Article 3 of this chapter. 
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(e) The written notice to be given to the surety or sureties 
hereinabove provided for may be given by delivery thereof 
personally to, or by depositing same in the mail, postage pre- 
paid, and registered, addressed, 

(1) If to an individual surety, at his residence or place of 
business, if known, or 

(2) If to an individual surety and his residence is unknown, 
then in care of the county clerk of the county in which said 
bond has been so filed, or 

(3) At the place designated as the residence of the surety 
in the certificate, if any, filed by such surety or sureties as 
provided by Section 1163 of the Civil Code, or 

(4) If to a corporate surety, at the office or care of the 
agent designated by the surety in the bond as the address to 
which such notice shall be sent, or 

(5) At the office or care of any officer of the surety in the 
State of California, or 

(6) At the office of or care of the statutory agent of the 
surety in the State of California, or 

(7) By service in the manner prescribed for the service of 
summons as provided by Section 411 of the Code of Civil 
Procedure. 

(f) Any bond given pursuant to any of the provisions of 
this chapter which otherwise fully complies therewith shall be 
conclusively presumed a good and sufficient bond if the surety 
thereon is a corporation duly authorized to issue surety bonds 
in this State. 
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EXECUTION ON MONEYS OWED BY PUBLIC 
AGENCIES 


C. C. P. 710. (a) Whenever a judgment for the payment Filing a- 
of money is rendered by any court of this State against a de- jwiemen, 
fendant to whom money is owing and unpaid by this State or “* 
by any county, city and county, city or municipality, quasi- 
municipality or public corporation, the judgment creditor may 
file a duly authenticated abstract or transcript of such judg- 
ment together with an affidavit stating the exact amount then 
due, owing and unpaid thereon and that he desires to avail 
himself of the provisions of this section in the manner as fol- 
lows : 


1. If such money, wages or salary is owing and unpaid by with state 
this State to such judgment debtor, said judgment creditor 
shall file said abstract or transcript and affidavit with the state 
department, board, office or commission owing such money, 
wages or salary to said judgment debtor prior to the time such 
state department, board, office or commission presents the 
claim of such judgment debtor therefor to the State Controller 
or to the State Personnel Board. Said state department, board, 
office or commission in presenting such claim of such judgment 
debtor to said State Controller shall note thereunder the fact 
that the filing of such abstract or transcript and affidavit and 
state the amount unpaid on said judgment as shown by said 
affidavit and shall also note any amounts advanced to the judg- 
ment debtor by, or which the judgment debtor owes to, the 
State of California by reason of advances for expenses or for 
any other purpose. Thereupon the State Controller, to dis- 
charge such claim of such judgment debtor, shall pay into the 
court which issued such abstract or transcript by his warrant 
or check payable to said court the whole or such portion of the 
amount due such judgment debtor on such claim, after deduct- 
ing from such claim an amount sufficient to reimburse the state 
department, board, officer or commission for any amounts ad- 
vanced to said judgment debtor or by him owed to the State 
of California, as will satisfy in full or to the greatest extent 
the amount unpaid on said judgment and the balance thereof, 
if any, to the judgment debtor. 


2. If such money, wages or salary is owing and unpaid to With city 
such judgment debtor by any county, city and county, city or” “"” 
municipality, quasi-municipality or publie corporation, said 
judgment creditor shall file said abstract or transeript and 
affidavit with the auditor of such county, city and county, 
city or municipality, quasi-municipality or public corporation 
(and in case there be no auditor then with the official whose 
duty corresponds to that of auditor). Thereupon said auditor 
(or other official) to discharge such claim of such judgment 
debtor shall pay into the court which issued such abstract or 
transcript by his warrant or check payable to said court the 
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whole or such portion of the amount due on such claim of such 
judgment debtor as will satisfy in full or to the greatest extent 
the amount unpaid on said judgment and the balance thereof, 
if any, to the judgment debtor. 

(b) The judgment creditor upon filing such abstract or 
transcript and affidavit shall pay a fee of two dollars and fifty 
cents ($2.50) to the person or agency with whom the same is 
filed. 

(¢) Whenever a court receives any money hereunder, it 
shall pay as much thereof as is not exempt from execution 
under this code to the judgment creditor and the balance 
thereof, if any, to the judgment debtor. 

(d) In the event the moneys owing to a judgment debtor 
by any governmental agency mentioned in this section are 
owing by reason of an award made in a condemnation pro- 
ceeding brought by the governmental agency, such govern- 
mental agency may pay the amount of the award to the clerk 
of the court in which such condemnation proceeding was tried, 
and shall file therewith the abstract or transcript of judgment 
and the affidavit filed with it by the judgment creditor. Such 
payment into court shall constitute payment of the condem- 
nation award within the meaning of Section 1251 of this code. 
Upon such payment into court and the filing with the county 
clerk of such abstract or transcript of judgment and affidavit, 
the county clerk shall notify by mail, through their attorneys, 
if any, all parties interested in said award of the time and 
place at which the court which tried the condemnation pro- 
ceeding will determine the conflicting claims to said award. 
At said time and place the court shall make such determina- 
tion and order the distribution of the money held by the 
county clerk in accordance therewith. 

(e) The judgment creditor may state in the affidavit any 
fact or facts tending to establish the identity of the judgment 
debtor. No public officer or employee shall be liable for fail- 
ure to perform any duty imposed by this section unless suffi- 
cient information is furnished by the abstract or transcript 
together with the affidavit to enable him in the exercise of 
reasonable diligence to ascertain such identity therefrom and 
from the papers and records on file in the office in which he 
works. The. word ‘‘office’’ as used herein does not include any 
branch or subordinate office located im a different city. 

(f) Nothing im this section shall authorize the filing of any 
abstract or transcript and affidavit against any wages, or 
salary owing to any elective officer of this State whose salary 
is fixed by Section 19 of Article V of the State Constitution. 

(g) Any fees received by a state agency under this section 
shall be deposited to the credit of the fund from which pay- 
ments were, or would be, made on account of a garnishment 
under this section. For the purpose of this paragraph, pay- 
ments from the State Pay Roll Revolving Fund shall be 
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deemed payments made from the fund out of which moneys to 
meet such payments were transferred to said revolving fund. 


Amended by Chapter 481, Statutes 1953. 


C. C. P. 710a. In the event the judgment debtor named in Hd be 
any transeript of judgment filed under the provisions of sec- contractor 
tion seven hundred ten of this code, approved March 21, 1903, SR 
be a contractor upon any public work, the cost of which is ae 
be paid out of any public moneys voted, appropriated or other- 
wise set apart for the purpose of paying therefor, only so 
much of the contract price shall be deemed owing to the con- 
tractor, within the meaning of said section, as may remain 
payable to him under the terms of his contract, upon the com- 
pletion thereof, after the sums severally due and to become 
due to all persons who perform labor upon such work or who 
bestow skill or other necessary services, or furnish materials, 
appliances, teams or power used or consumed in the perform- 
ance of such work have been ascertained and paid. In ascer- 
taining the sums severally due or to become due the persons 
who perform labor upon public works or other necessary serv- 
ices, or furnish materials, appliances, teams or power used or 
consumed in the performance of such work, only such claims 
shall be considered as are filed against the moneys due or to 
become due the judgment debtor in accordance with sections 
1184 and 1184a of the Code of Civil Procedure. The controller, 
auditor, or other public disbursing officer whose duty it is to 
make payments under the provisions of such contract shall 
not draw his warrant in favor of the court from the docket 
of which the transcript was taken until said contract is com- 
pleted and the payments above specified are made, and then 
only for the excess, if any, of the contract price over the 
aggregate of the sums so paid. 


Amended by Chapter 634, Statutes 1929. 
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CODE OF CIVIL PROCEDURE SECTIONS RELATING TO 
PROPERTY EXEMPT FROM EXECUTION OR 
ATTACHMENT 


C. C. P. 690. The property mentioned in Sections 690.1 
to 690.24, inclusive, this eode, is exempt from execution or at- 
tachment, except as therein otherwise specially provided, when 
claim for exemption is made to the same by the judgment 
debtor or defendant as hereinafter in Section 690.26 provided. 


Amended by Chapter 369, Statutes 1949. 


C. C. P. 690.11. One-half of the earnings of the defendant 
or judgment debtor received for his personal services rendered 
at any time within 30 days next preceding the levy of attach- 
ment or execution where such one-half is necessary for the use 
of the debtor, or his family supported in whole or in part by 
such debtor. 

All of such earnings, if necessary for the use of the debtor’s 
family, residing in this State, and supported in whole or in 
part by such debtor unless the debts are: (a) Incurred by 
such debtor, his wife or family, for the common necessaries of 
life; or, (b) incurred for personal services rendered by any 
employee, or former employee, of such debtor. 


Amended by Chapter 822, Statutes 1945. 
* * * * * * * 


C. C. P. 690.22. All money received by any person, a resi- 
dent of the State, as a pension, or retirement or disability or 
death or other benefit, from the United States Government, 
or from the State, or any county, city, or city and county, or 
other political subdivision of the State, or any public trust, 
or public corporation, or from the governing body of any of 
them, or from any public board or boards, whether the same 
shall be in the actual possession of such pensioner or benefici- 
ary, or deposited, loaned or invested by him, is exempt from 
execution or attachment. 


Amended by Chapter 512, Statutes 1937. 


C. C. P. 690.23. All money held, controlled or in process 
of distribution by the State or a city, city and county or other 
political subdivision of the State, or any public trust, or public 
corporation, or by the governing body of any of them, or by 
any public board or boards, derived from the contributions by 
the State or such city, county, city and county, or other politi- 
cal subdivision, or such public trust, public corporation, gov- 
erning body, or public board or boards, or by any officer or 
employee thereof for retirement or pension purposes or the 
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payment of disability, death or other benefits, or benefits pay- 
able under the provisions of ‘‘ An act to establish a system of 
unemployment reserves for this State, and making an appro- 
priation therefor,’’ approved June 25, 1935, are exempt from 
attachment or execution. 

Amended by Chapter 512, Statutes 1937. 


C. C. P. 690.50. No article, however, or species of prop- Exceptions 
erty, mentioned in Sections 690.1 to 690.24, inclusive, of this “°° ™- 
code is exempt from execution issued upon a judgment recov- 
ered for its price, or upon a judgment of foreclosure of a 
mortgage or other lien thereon. 


Added by Chapter 723, Statutes 1935. 
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